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A Summary of the Laws of Eng- 


land in a New and Inſtructive Method, 
under the following Heads, vig. 


I. Of Adtions and Remedies, V. Of the Liberty of the 
Writs, Proceſs, Arreſts, and Subject, Magna Charta, 


Bail. the Habeas Corpus AR, 
| | II. Of Courts, Attornies and] and other Statutes. 


Solicitors therein, - Juries, | VI. Of the King and his 
Witneſſes, Trials, Execu-| Prerogative, the Queen, | 
tions, &c. Peers, Judges, Sheriffs, Co- 

ITI. Of Eſtates and Property in} roners, Juſtices of Peace, 
Lands and Goods, and how| Conſtables, c. 


acquired, Anceſtors, Heirs, | VII. Of Publick Offences, 
Executors and Adminiſtra-| Treaſon, Murder, Felony, 


tors. | Burglary, Robbery, Rape, ; 
IV. Of the Laws relating to] Sodomy, Forgery, Perju- 

Marriage, Baſtardy, Infants, ry, &c. And their Puniſh- 
Ideots, Lunaticks. I ment. 


All of them ſo plainly treated of, that all Manner 
of Perſons may be particularly acquainted with 
our Laws and STATUTES, concerning Ci- | | 
vil and Criminal Affairs, and know how to de- 

fend Themſelves and their Eſtates and Fortunes; 


In all Caſes whatſoever. 
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TO THE 


Right Honourable 


THOMAS 


Lord Viſcount GA GE. 


My Lord, 
T may at firſt View ſeem a little 


1 preſuming in me, to dedicate a 

plain Law- Treatiſe to a polite No- 
bleman, ſuch as Your Lordſhip; but 
this will be eaſily reconciled, when tis 
confider'd, the Subject of our Law can- 
not be made too r to the greateſt 
Perſonages, as they live under it's Pro- 
tection, and are by 1 it defended in their 
Rights and Properties. 

In this Addreſs to Your Lordſhip] 
where Virtues are ſo very conſpicuous, 
extraordinary Encomiums may be well 
e- 
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expected, and I fear I {hall require ou 
Eardſhir Pardon for my Defects; 
ſhall nin preſume to obſerve to 
You, if Generoſity and Greatneſs of 
Mind, ſuperior Senſe, Learning and 
Judgment, the nobleſt Economy, and 
tineſt Behaviour, with the moſt exten- 
ſive Publick Spirit, are Excellencies 
which deſervedly raiſe a Perſon to Ti- 
tles and Honours, they ever belong to 
Your Lordſhip as their Poſſeſſor. 
Theſe great Qualities and Accom- 
pliſhments, my Lord, ſhine forth in 


You, who are univerſally known and 
admired ; and that You may live long 
an Ornament to Your Country, at- 
tended with Proſperity and every Satiſ- 
Kaan. is the real Wiſh of, 


My Lord, 
Tour Lordſhip's 
Moſt Obedient, and 
Girl. lost Devoted 
1 Humble Servant, 
= G. J. 
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T. an Age of Tnquiry into Things, it 
M 7s not to be admired that our great 
Legiſlators ſhould make many new 
Laws well intended for redreſſing Publick 
Evils, however ſhort they may fall of it, 
in the general Execution of them: For 
there is bardly any Fence ſo ſtrong, but 
the fertile Genius's of the preſent Times, 
by their Inventions and Stratagems, will 
eafily break through it. 

But J do not here pretend to be a par- 
ticular Advocate, either for or against the 
Alteration of our Laws, any further than 
as it makes new Books neceſſary; what I 

ſhall now attempt, is to introduce an In- 
ſtructive Treatiſe, writ in the eafieſt 
Method, and adapted to every Capacity, 
whereby the Unskilful, and thoſe who are 
Ignorant in the Practice of the Law, may 


in ſome Meaſure be their own Adviſers, and 
readily 
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readily avoid the common Errors too often 
happening in the Proſecution of Suits. 

And in this Treatiſe is contained the 
moſt uſeful and requiſite Learning in the 
Law, for all Degrees of Perſons to ac- 
quire and underſtand, there being like* 
wiſe many curious Things therein not to 
be found in any other one Law Book; 


fo that J may venture to ſay, the Pub- 


lick will here reap Benefit and Security 
to themſelves, at the ſame Time Attor- 
nies and Solicitors confeſs it affords 4 
very juſt Inſtruction. 
Nor will theſe Gentlemen, I Sana 

any Objection to the Popularity of my 
Title, fince this Work is not defigned to 
defame or abate the Profeſſion of the 
Law, tha it gives ſome Light into it to 


the — Neader. 
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Of Actions and Remedſes, Writs, 
\ © Proceſs, Arreſts and Ball. 


HE Actions and Remedies brought and 
| proſecuted in our Courts for Recovery 
of Rights and Damages for Injuries ſuſ- 

.- tain'd, and for the doing of Juſtice be- 
tween one Subject and another, ſo that all Perſons 
who complain may be telie ved, according to the 
Nature and Merits of their Caſe, are the follow- 
ing. a En! 


5 ee 


2 Of Actions and Remedies; 


1. Of Debt. 
2. On the Caſe. | 
3. Of Account. 


2. Or — — : 
$. Of Aﬀault & y. 
9. Of Treſpals. "EP 
4. Of Covenant. {BS } 10. Of Ejectment. 
5. Of Detinue. 11. Of Aſſiſfſe. 
6. Of Trover. {12. Of Waſte, Cc. 


tions. 
— — 


Action of Debt is a Suit given by Law where 
a Man oweth another a certain Sum of Money, 
by Obligation, or Bargain for a Thing ſold, or by 
Contract, &c. and the Debtor will not pay the 
Debt, at the Day agreed; then the Creditor ſhall 
have this Action againſt him for the ſame. 

If Money be due upon any Specialty, Action 
of Debt only lieth; for no other Action may be 
brought for it: And where a Man contracts to pay 
Money for Things which he bach „and 
the Seller takes Bond for the Money, the Con- 
tract is diſcharged; fo that he ſhall not have 
Action of Debt upon the Contract, but on the 
Bond. Nat. Br. 268. 

The uſual Action of Debt, which conſiſts of 
divers particular Branches, lies in all theſe Caſes ; 


. 


1. For Money due on Bond, or Bill. 
2. For Rent due from Tenants. 
3. For Goods or Money delivered. 
4. For an Attorney's Expences. 
5. For permitting a Priſoner to eſcape. 
6. Upon a Judgment, or Arbitrament. 
7. On an Act of Parliament. | 


1. In a Bond where ſeveral are bound ſeverally, 
the Obligee may have Action of Debt againſt — 
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the Obligors together, or all of them apart, and 
have ſeveral Judgments and Executions; tho' he 
ſhall have Satisfaction but once: But when the 
Bond is joint, and not ſeveral, all the Obligors 
muſt be ſued that are bound; and one is not obli- 
ged to anſwer without the reſt. Alſo if a Bond is 
made to three, to pay Money to one of them, they 
muſt all join in the Action, for they are but as one 
Obligee. Dyer 19, 310. Telv. 177. 

If there be ſeveral Days mentioned for Paymen 
of Money on a Bond, the Obligation is not for- 
ſeited, nor can be ſued until all the Days are paſt : 
Yet in ſome Caſes, the Obligee may bring Action 
of Debt for the Money due by the Bond preſently, 
tho* it be not forfeited; and by ſpecial wording 
the Condition, an Obligee may be able to ſue the 
Penalty on the firſt Default. A Man is bound to 
pay 20 J. in Manner following, that is to ſay, 101. 
at one Day, and 10. at another; Debt will not 
lie till after the laſt Day, becauſe it is an entire 
Duty: But if one binds himſelf to pay 10/. on 
one Day, and 10 J. on another, after the firſt 
Day Action of Debt lies for 10/7. it being a ſeve · 
ral Duty. 1 Co. Inſt. 292. 2 Dauv. Abr. 501. 

In Action of Debt brought upon a Bond againſt 
an Heir, for tne Debt of his Anceſtor, *tis not 
good for the Heir to ſay, that the Executors have 
Aﬀets in their Hands; for the Obligee may ſue 
either Heir or Executor: If an Heir hath Aſſets, 
and the Executor alſo, it is at the Obligee's Elec- 
tion to have Action of Debt againſt the one or the 
other; but he ſhall not charge them doubly. Debt 
lies againſt the Heir of an Obligor, who has Lands 
by Deſcent, if the Executors have not ſufficient : 
And if an Heir has made over Lands fallen to 
him by Diſcent, Execution ſhall be had againſt 

| B 2 him 
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him to the Value of the Land, &c. If it be not 
fold bona fide before the Action brought. Dyer 
204. 2 Plowd. 433. Anderſ. 7. Stat. 3 & 4 
V. & M. c. 14. 5 | 
Action of Debt lieth on a Recognizance ; ſo 
upon a Statute Merchant, being in the Nature of 
a Bond or Obligation: But it is otherwiſe in Caſe 
of a Statute Staple. A Man owes another a Sum 
of Money, and hath his Note under Hand, with- 
out Seal, an Action of Debt on a Mutuatus lies; 
but the Defendant may wage his Law: In Ac- 
tion of the Caſe brought upon Promiſe of Payment, 
the Defendant cannot wage Law. 4 Kep. 93- 
2 Danv. Abr. 497. 5 4 | 120 | 

If Debt is brought on a ſingle Bill, the De- 
fendant may plead Payment, before the Action 
brought, in Bar: And pending an Action on Bond, 
Cc. the Defendant may bring in Principal, In- 
tereſt and Coſts ; and the Court ſhall give Judg- 
ment to diſcharge the Defendant, by the Statute 
406 5 Ann. c. 16. | 1 5 

2. An Action of Debt lies for Rent in Arrear, 
upon a Leaſe for Life or Vears; at Common Law 
it lay not on Leaſes for Life, but now by Statute 
it may be had. 8 Ann. c. 17. If Tenant in 
Fee-{imple, or Fee-tail die, his Executor may have 
Action of Debt by the Stat. 32 H. 8. for Ar- 
rears of Rent incurred in the Life-time of ſuch 
Tenants, or he may diſtrain for the ſame ; but 
before this Act the Executor had no Remedy, 
Crs. %. 

The Remedy by the Common Law for; Rent 
on a Leaſe for Life was Aſſiſe, if the Plaintiff had 
Seiſin, or by Diſtreſs; and if Tenant for Life 
died, his Executors might bring Action of Debt 
for the Rent in Arrear ; But a new Remedy is 


given 
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given by the above Statute, and that is to diſtrain- 
3 Rep. 65. 3 Salk. 304. 

If a Rent or Leaſe for Years of Land is reſerv'd 
and made payable at four Quarter-Days, the Leſſor 
may have Action of Debt after the firſt Day of 
Failure ; for every Quarter's Rent is a ſeveral 
Debt, and diſtin Actions may be brought for 
each Quarter. 5. Rep. 81. 2 Ventr. 129. An 
Aſſignee of Rent upon a Leaſe for Years, ſhall 
have Debt for it: And Action of Debt will lie 
againſt a Leſſee, for Rent due after the Aſſign- 
ment of the Leaſe ; for the perſonal Privity 25 
Contract continues, tho? the Privity of Eſtate is 
gone: But 'tis otherwiſe, if a Landlord. once ac- 
cepts the Rent of the Aſſignee, knowing of the 
Aſſignment. 1 Lev. 22. 3 Rep. 22, 23. 

When a Leaſe is ended, the Duty in reſpe& of 
the Rent remains, and Debt lieth by Reaſon of 
Privity of Contract between Leſſor and Leſſee. 
2 Cro, 227. 

i 0 of Debt lieth upon a Parol Contra& 

ord only, and ſo doth Action on the Caſe: 
= in ſome Caſes, Debt will lie, altho* there be 
no Contract betwixt the Party that brings the 
Action, and him againſt whom brought; for there 
may be a Duty created by Law, But Action of 
Debt lieth not againſt Executors, upon a Simple 
Contract made by the Teſtator : Tho! it lies for 
the Arrearages of an Account againſt Executors, 
of Receipts by the Teftator. 2 Saund. 343. 9 
Rep. 87. 1 Lill. Abr. 403. 2 Daiv.497. © 

If Goods or Money are delivered to a third 
Perſon for my Uſe, I may have Action of Debt, 
or Account for them, And where Money is de- 
livered to a Perſon, to be re-delivered again, the 
Property is altered, and Debt lies; But where 4 


B 3 Horle, 


6 Of Actions and Remedies, 
Horſe, or any Goods are thus delivered, there 
Action of Detinue lieth. Action of Debt lies 
againſt the Husband, for Goods which were de- 
Jivered or ſold to the Wife, if they come to the 
Husband's Uſe : And if one delivers Meat, Drink 
or Clothes to an Infant, and he promiſes. to pay 
for them, Action of Debt or on the Caſe will lie 
againſt the Infant ; but what is delivered, muſt 
be averr'd to be for the neceſſary Uſe of the In- 
fant. 2 Danv. Abr. 404. 1 Nelſ. Ab. 603. 1 
Lill. 400, 401. | PLH 
A Man agrees with a Taylor to make him a Suit 
of Clothes, for a certain Price; the Taylor may. 
bring a general Action of Debt againſt him for 
the Money; but if the Price is not agreed on, 
Action of the Caſe only lies, or ſpecial Action of 
Debt on the ſpecial Contract. Mod's Inſt. 544. 
4. An Attorney ſhall have Action of Debt 
againſt his Client, for Money which he hath paid 
to any Perſon for ſuch Client, for Coſts of Suit, 
or to his Counſel, &c. And an Action of Debt, 
or Caſe, lies for an Attorney for his Fees, againſt 
him that retained him in his Cauſe: But Attornies 
are not to demand more than their juſt Fees; nor 
to be allowed any extraordinary Fees to Counſel, 
without Tickets ſigned by them, c. And *tis 
faid to be a good Plea to an Action brought by an 
Attorney for his Fees, that the Plaintiff did not 
ive the Defendant any Bill of Charges, accord- 
ing to the Statute. Mich. 22 Car. 2. B. R. I Lill. 
Abr. 142. Stat. 3 Jac. 1. c. 79. Raym. 245. © 
If a Client, when his Bulineſs in Court is diſ- 


patch'd, refuſeth to pay the Officer his Court 


ces; the Court on Motion will grant an Attach- 
ment againſt him, on which he ſhall be commit - 
td until the Fees are paid. 1 Lill. Abr. 98. | 


— 
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But Officers guilty of Extortion ſhall render 
treble Value: And an Action may be brought 
againſt Attornies for Extortion, and the Party 
grieved ſhall have treble Damages and Coſts. 3 
Ed. 1. &c. | | 

5. Action of Debt lies againſt a Gaoler per- 
mitting a Priſoner committed in Execution to 
eſcape, for thereupon the Law makes the Gaoler 
Debtor: And where the Party is not in Execu- 
tion, there Action on the Caſe lieth for Drmages 
ſuffered by the Eſcape. 1 Saund. 218. 

If a Priſoner eſcapes who was in Execution, his 
Creditor may retake him by Capias ad Satisfaci- 
endum ; or bring Action of Debt on the Judgment, 
or a Scire facias againſt him, &c. for he hath till 
an Intereſt in the Body, as a Pledge for the Debt. 
Tf the Priſoner makes a tortious Eſcape, the Per- 
ſon at whoſe Suit he was taken in Execution, may 
have an Alias Cap. to take him again; or Action 
of the Caſe againſt the Sheriff: But if the Sheriff 
voluntarily permit the Eſcape, Debt may be brought 
againſt the Sheriff. 1 Ventr. 269. 1 Lill. 536, 
3 Salk. 160. c 

Debt lieth againſt 2 Sheriff, for Money levied 
in Execution: And if a Defendant in Execution 
is reſcued, the Sheriff is liable for the whole Debt, 
and is to have his Remedy againſt the Reſcuer, 
Dyer 241. | 

6. A Perſon may have Action of Debt upon an 
Arbitrament; but not for Debt referred to Arbi- 
tration, which muſt be Action on the Caſe : And 
Debt will lie for Breach of a By-law, or for A- 
mercement in a Court-Leet, &c. Action of Debt 
ſhall be brought for Money adjudg'd to be paid 
by Arbitrators, declaring on the Award; and 

alſo upon the Bond for not performing it. Neu 
r B 4 Nat. 
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Nat. Br. 267. Brounl. 55. 1 Lill. Abr. 400: 
Debt lies for Money recovered upon. a Judg- 
ment, Cc. And if a Man recovers Debt or Da- 
mages in London, on Action brought there by the 
Cuſtom of the City, which lies not at-Common 
Law; when it is become a Debt by the Judg- 
ment, Action of Debt lies upon this Judgment in 
the Courts at Weſtminſter." Nat. Br. 268. 2 
Danv. Abr. 499. In Actions of Debt on Bonds, 
a Rule may be made to ſtay Proceedings on Pay- 
ment of Principal, Intereſt and Coſts; but not in 
Actions of Debt upon Judgments ; yet the Defen- 
dant may plead a Tender and uncore priſt. Mod. 


Caſ. 60. ; 


7. Action of Debt is ſometimes grounded on an 


Act of Parliament; as for a Parſon againſt a Pa- 


riſhioner for not ſetting out Tithes, wherein the 
Plaintiff ſhall recover the treble Value, by the 
Statute 2 Ed. 6. c. 13. Againſt a Hundred for a 
Robbery committed on the Highway, in the Day- 
Time of any Day, except Sunday, when the 
Hundred ſhall anſwer it, if. the Robbers are not 
taken in 40 Days, &c. 27 Eliz. c. 13. Againſt 
a Man for arreſting, or cauſing one to be arreſted 
in another Man's Name, without his Conſent, 


upon the Statute 8 Eliz. c. 2. And if an Attor- 


ney ſuffer another to follow any Suit in his Name, 
he ſhall forfeit 20 J. and the Party grieved ſhall 
have Debt; by 3 Jac. 1. c. 7. And fo in many 
other Cafes. Debt lieth. 5 | 


The Manner of Proceeding in Actions of 
a a EN 


TE. Proceedings upon Actions of Debt in 
order to Trial in the Courts at Miſt min- 
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1. By Writs, Proceſs, and Arreſts. 
2. By Bail and Appearance. 


3. By Declarations, Pleadings, &c. 


1. A Writ is the King's Precept, commanding 
ſomething to be done touching a Suit or Action. 
And of Writs there are divers Kinds, in many 
Reſpects; ſome are real, concerning the Poſſeſſion 
of Lands, called Writs of Entry, or of Right 
touching the Property, @c. Some are perſonal, 
relating to Goods, Chattels, and perſonal Injuries; 
'and ſome are mixed, for the Recovery of the 
Thing and Damages. 2 Inſt. 39. * 

The Writs in civil Actions are either Original, 
or Judicial; original Writs are iſſued out of the 
Court of Chancery, for the ſummoning a De- 
fendant to appear, and are granted before the 
Suit is begun, to begin the ſame; and judicial 
Writs iſſue out of the Court where the Original 
is return'd, after the Suit is begun, to carry on 
the Cauſe: The Originals bear Teſte in the 

Name of the King ; but Judicial Writs bear Date 
in the Name . of the Chief Juſtice; and a Writ 
without a Teſte is not. good, for the Time may 
þe material when it was taken out; and if it be 
out of the Common Law Courts, it muſt bear 
Date ſome Day in Term (not being Sunday) but 
m Chancery Writs may be iſſued in the Vacation 
as well as Term-Time, as that Court is always 
open: Allo there are to be 15 Days between 
the Teſte and Return of Writs, where the Suit 
is by Original; but by Statute, Delays in Actions 
by reaſon of 15 Days between the Teſte and 
Return in perſonal Actions and Ejectments are 
temedied. F. N. B. 51, 147. 2 Co. Inſt. 40. 
Gerz. ae PE ret 3H fn 
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An Original Writ defective in Form, is abate- 
able; but it is allow'd to be good by Pleadings, &c. 
and tho an Original may not be amended, yet a 
new Writ may be taken out, where it is not 
amendable: Writs Judicial, if erroneous, may be 
amended ; and Writs may be renewed every Term, 
until a Defendant is arreſted, but not after five 
Terms in B. R. when a new Writ muſt be iſſued, 


and the Plaintiff nay not renew the old one. 


And all Writs are to be returned and filed in due 


Time, in the Court where returnable; for the 


filing them is the Warranty for the Proceedings. 
2 Lill. Abr. 716, 717. 

The King's Writs cannot be denied to the Sub- 
ject; and after the Action is fixed on, for a Wrong 
done, or a Right detained, as in Debt, on the 
Caſe, Cc. ſuch a Writ muſt be taken out as is 
ſuicable to the Action, being grounded upon it: 
And if in the Writ ſeveral Perſons are included, 
(for four Defendants may be put in one Writ) 
there muſt be ſeveral Warrants from the Sherift to 
execute the ſame. MWoed*s Inſt. 560. 
Attachment lies againſt Sheriffs, &c. for not 
executing Writs; or for doing it oppreſſively by 
Force, or not doing it effectually, through any 
corrupt Practice. e Sheriff's Bailiffs cannot 
execute a Writ directed to the Sheriff, without 
his Warrant: And Sheriffs are not to grant War- 
rants for Arreſts, before the Receipt of the Writ ; 


i they do, they ſhall forfeit 10 J. and Damages. 


43 Elie. c. 5. If a Bailiff be kept off from 
making an Arreſt, he ſhall have an Action of Aſ- 
fault: And where any Bailiff touches a Man, 
which is an Arreſt, and he makes his Eſcape, it is 
a Reſcous, and Attachment may be had againſt 
him. If a Bailiff lays Hold of one by the Hand, 
2 S 3 
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whom he had a Warrant to arreſt, as he holds it 
out at the Window; this is ſuch a taking of him, 
that the «Bailiff may juſtify the breaking open of 
the Houſe to carry him- away: But Doors may 
not be broke open to make an Arreſt in civil Ca- 
ſes, unleſs it be in Purſuit of one arreſted. 1 Ventr. 
306. 5 Rep. 91. 1 Salk. 79. 
An Arreſt in the Night, as well as the Day, 
is lawful: But no Writ, Proceſs, &c. (except in 
criminal Caſes) ſhall be ſerved on a Sunday; on 
Pain that the Party ſerving them ſhall be liable to 
the Suit 'of the Party grieved, and anſwer Dama- 
ges as if the ſame had been done without Writ ; 
and Action of falſe Impriſonment lies for Arreſt 
on a Sunday, and the Arreſt is void. Stat. 29 
Car. 2. c. 7. A Perſon may be retaken on a Sun- 
day, where arreſted the Day before; or upon an 
Eſcape Warrant, when one goes at large out of 
the Rules of the King's Bench or Fleet Priſon, & c. 
Mod. Caſ. 231. 5 Ann.c.g. © © 
If where there are ſeveral Perſons of the ſame 
Name, a Bailiff arreſts a wrong Perſon, he is liable 
to Action of falſe Impriſonment: And if he ar- 
reſts a Man without Warrant, tho he afterwards 
receives one from the Sherift ; or if he arreſts one 
aſter the Return of the Writ be paſt; and where 
a Bailiff demands more than his juſt Fees whea 
offered, and detains a Perſon thereupon ; or if a 
Man be any ways unlawfully detained, in all theſe 
Caſes it will be falſe Impriſonment; and large 
Damages are recoverable in theſe Actions. Dyer 
244. '1 Inſt. 124. © | 
No Bailiff ſhall carry any Perſon arreſted to a 
Tavern, Alehouſe, &c. without his Conſent, ſo - 
as to charge him with any Beer, Ale, Wine, Cc. 
but what he ſhall freely call for; nor ſhall carry 
5 .0@-- vo I +1 ö . 5s * 4 FR. 4 him 
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him to Priſon within 24 Hours; nor demand any 
greater Sum than the Law allows, for the Arreſt 
or waiting *till Bail is given, &c. or receive a 
greater Sum ſor Lodging or a Day's Diet than is 
allowed by Juſtices of Peace, &c. Stat. 22 C 23 
Car. 2. c. 2. 2 Geo. 2. c. 22. 

If a Debt be under 10 J. on Writs out of a 
ſuperior Court, or under 40s. in an inferior Court, 
the Defendant ſhall not be arreſted, but be per- 
ſonally ſerved with a Copy of the Proceſs, and 


not appearing at the Return, the Plaintiff may 


enter an Appearance for him, and proceed, &. 
No Perſon ſhall be held to ſpecial Bail on ſuch 
Writs; and Afﬀidavit to be made of the Cauſe of 
Action, when it is 10 J. &c. or upwards, and the 
Sum indorſed on the Writ, for which only Bail 
ſhall be taken, where a Man is arreſted. Stat. 12 
Geo. 1. c. 29. ; WE 

When. the Cauſe of Action is under 10 J. in 
any ſuperior Court, or 4os. in inferior, the Pro- 
ceſs ſhall be in Engliſh, and the Defendant ſerved 
with a Copy of it, and alſo Notice thereon to ap- 
pear at the Return, &c. And the Fee for making 
and ſerving the Copy of the Proceſs and Notice, 
ſhall be no more than 5 s. out of ſuperior Courts, 
and 15. the inferior Courts. 5 Geo. 2. c. 27. 


The Form of a Bill of Middleſex in B. R. 


Middleſex, U x HE Sheriff is commanded to take 
| A. B. if he is to be found in his 
Bailiwick, and that he ſafely keep him, ſo thas 
he have his Body before our Sovereign Lord the 
King at Weſtminſter, on Wedneſday next after 
three Weeks from St. Michael (or other Day of Re- 
e tym) 
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turn) to anſwer to C. D. in à Plea of Treſpaſs , 
And that he then have there this Precept. 


By Bill. Veneris. 


If the Action requires Bail, then this Clauſe 
is added: And alſo to a Bill of the ſaid C. for 
Twenty Pounds of Debt, according to the Cuſtom 
of the Court of the ſaid Lord the King, before the 
King himſelf to be exhibited; and that he have 
there, at the ſame Time, this Precept. 

For twenty Pounds on Oath. (The Attorney's 
Name indors'd.) - - © 


The Form of a Latitat in B. R. 


EORGE the Second, by the Grace of God, 
King of Great Britain, France and Ireland, 
Defender of the Faith, &c. To the Sheriff of 
Norfolk, . Greeting:: Whereas we lately commanded 
our Sheriff of Middleſex, that he ſhould take C. D. 
and E. F. if they ſhall be found in his Bailiwick, 
and keep them ſafely, ſo that he might have their 
Bodies before us at Weſtminſter, at a certain Day 
now paſt, to anſwer to A. B. in a Plea of Treſpaſs ; 
and alſo to a Bill of him the ſaid A. againſt the 
aforeſaid C. for Ten Pounds of Debt, accordins 
to the Cuſtom of our Court, before us to be exhibit- 
ed: And our ſaid Sheriff of Middleſex, at that 
Day made a Return to us, That the ſaid C. and 
E. were not to he found in his Bailiwick ; where- 
upon on the Behalf of the ſaid A. it is teſtified in 
our Court before us, that the aforeſaid C. and E. 
lurłk and wander up and down in your County; 
Therefore we command you, that you take them, if 
they are to be found in your Bailiwick, and ſafely 


keep 
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deep them, ſo as you have their Bodies before us at 
eſtminſter on Wedneſday next after three Weeks 
of the Holy Trinity, to anſwer to the aforeſaid 
A. in the. Plea and Bill aforeſaid; and that you 
have there then this Writ, Witneſs Philip Lord 
Hardwick at Weſtminſter, the Day, &e, in the 
Eighth Nar of our Reign. bbs 
| Ventris. 


The Form of an Alias and Plaries: 


EORGE the Second, &. To the Sheriff 
of N. Greeting: We command you; as at 
another Time we have commanded you, that you 
zake C. D. and E. F. if they ſhall be found in your 
Bailiwick, and ſafely keep them, ſo that you have 
their Bodies before us at Weſtminſter, on the Day, 
&c. next after (ſuch a Return) to anſwer 10 A. B. 
of a Plea of Treſpaſs; and alſo to the Bill of 
the ſaid A. againſt the ſaid C. and E. for Ten 
Pounds of Debt, according to the Cuſtom of our 
Court, before us to be exhibited: And have you 
then there this Writ. Witneſs Philip Lord Hard- 
wick, GT 7 $7 


A Pluries Capias varies from the Alias only 
by inſerting the Word oftentimes we commanded, 
inſtead of at another Time. | 


The Form of a Capias in Debt, in CB. 


EORGE the Second, &c. To the Sheriff 

of Norfolk Greeting: We command you, that 

you take C. D. late of, &c. in your County, Gent. 
and E. F. late of the ſame Place in your County, 
Teoman, if they are to be found in your Bailiwick, 
1 | aud 


4 


Ok Actions and Remedies, 1 


0 
and fafely keep them, ſo that you have their Bodies 
before our Fuſtices at Weſtminſter, on the Morrow 
All Souls, to anſwer to A. B. of a Plea, that 
render to him Thirty Pounds, which he owes to, 
and unjuſtly detains from him; and have you there 
this Mit. Miineſs Robert Eyre, Knight, at Weſt= 
minſter, the Day, &c. in the Sixth Tear of our Reign. 


Here if your Capias be in Activn of the Caſe, - 
then ſay: To anſwer to the ſaid A. B. according to 
the Cuſtom of our Court of Common Bench, in an 
Action of Treſpaſs on the Caſe, upon Promiſes and 
Undertaking; to the Damage of the ſaid A. Twen- 
ty Pounds, &c. k * | 


2. Bail is Secutity for the Appearance of the 
Defendant, at a Day and Place certain, to anſwer 
the Plaintiff's Suit. And in all Caſes where Pro- 
ceſs iſſues forth of B. R. to take the Defendant's 
Body, if an Appearance only, and not ſpecial Bail 
is required, there the Defendant may appear in 
Court in his proper Perſon, and file common Bail. 
I Lill. Abr. 85. | ; ; 

There is both common and ſpecial Bail: Com- 
mon Bail is in Actions of ſmall Concernment, 
being called Common, becauſe any Sureties, as 
John Doe and Richard Roe in that Caſe are 
taken; whereas in Caſes of greater Weight, as 
Actions upon Bond or Specialty, &c. where the 
Debt amounts to 107. or above, (of which an 
Affidavit of the Debt is now to be made) Special 
Bail or Surety muſt be taken, ſuch as Subſidy- 
Men at leaft, and they according to the Value. 
4 Inft, 179. 12 

As there are different Kinds of Bail; ſo there 
are divers Sorts of Bail- Pieces, viz. 1. A common 


Bail- 
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Bail-Piece, where the Defendant is ſerved with 1 
Copy of the Procels ; this is merely to bring the 
Defendant into Court, and is in Nature of an Ap- 
pearance in the Court of Common Pleas. 2. A 
ſpecial Bail-Piece on a Cepi Corpus, or Arreſt re- 
turn'd, when the Defendant is actually arreſted, 
and the Sheriff hath taken a Bail-Bond. 3. A 
Bail-Piece on a Habeas Corpus, in Caſe a Defen- 
dant lives at a great Diſtance from Weſtminſter, and 
a Cauſe is removed out of an Inferior Court. 4 
Bail-Pieces taken before Commiſſioners in the 
Country, by Virtue of the Stat. 4 V. & M. c. 4. 
Theſe Bail-Pieces, if Common, are to be filed 
in the Office within ſix Days after the End of 
the Term the Attorney appears: And Special 
Bail, which is taken before a Judge, or by Com- 
miſſioners, when accepted, is to be filed; after 20 
Days Notice given of putting in Special Bail be- 
fore a Judge, on a Cepi Corpus, if there is no 
Exception, the Bail ſhall be filed in four Days. 
Upon a Habeas Corpus 28 Days are allowed to 
except againſt the Bail, and after that, if it be 
not excepted againſt, it ſhall be filed in four Days. 
1 Lill. 174. 1 Salk. 98. 1 
Bail is not properly ſuch till it is filed; but it 
ſhall be accounted good, till the ſame is queſtioned 
and diſallowed. . And when Cogniſors of Bail are 
queſtioned, they muſt juſtify themſelves in open 
Court, by Oath of their Abilities; or before one 
of the Judges of the Court; or by Affidavit be- 
fore Commiſſioners as took the Bail: And the 
Court may adjudge Bail ſufficient; when the 
Plaintiff will not accept it. Alſo a Defendant, © 
with Leave of the Court, may depoſit Money 
in Court inſtead of Bail; And the Court on 
Motion, or a Judge at his Chamber will order 3 


common 
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common Appearance to be taken, when Special 
Bail is not required. 1 Lil, Abr. | 

I the Defendant doth not find Common or 
Special Bail, the Attorney for the Plaintiff is to 
call upon the Sheriff for his Return of the Writ, 
on Default whereof, a Rule being made for it, 
the Sheriff ſhall be amerced, or ſummoned be- 
fore a Judge to ſhew Cauſe, Oc. and if on a 
Cepi Corpus no Bail is return'd, a Rule will be 
made out to bring in the Defendant's Body. 
When # Sheriff hath taken good Bail of the De- 
fendant, - he will on a Rule return a Cepi, and 
aſſign the Bail-Bond to the Plaintiff; - which may 
be done by Indorſement, without Stamp, ſo 2s it 
be ſtamp'd before Action brought thereupon ; 
and then if the Bajl-Bond, c. be forfeited, the 
Plaintift may bring his Action on the Bond in his 
own Name. Stat. 4 & 5 Ann. But upon ſuch 
Aſſignment of a Bail-Bond and Action brought 
thereon, neither Nefendant nor Bail can be ar- 
reſted on that Bond, but ſerved only with a Copy 
of the Procels ; for otherwiſe Bail might he taken 
ad infinitum. : 

Sheriſts are to let to Bail Perſons arreſted, upon 
reaſovable Sureties, having ſufficient within the 
County to keep their Days in ſuch Place, &c. as 
the Writs require. 23 H. 6. c. 10. And the 
Statute 1 W. & M. provides againſt exceflive 
Bail. By late Orders of Court, Bail ſhall be liable 
for ſo much as is ſworn to and indorſed on the 
Proceſs, or for a leſſer Sum; and not be diſchar- 
ged tho' the Plaintiff declares for more. On Ex- 
ception enter'd againſt Bail, the Defendant muſt 
procure them to juſtify in four Days, if in Term, 
or on the firſt Day of the next Term, if in Vaca- 
tion, Ord, B. R. Eaſt. 5 Geo. 2. Altho' the 

| C Bail 
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Bail taken by the Sheriff on Bail-Bonds is put in 
above, yet the Plaintiff may except againſt ſuch 
Bail: Special Bail ſhall be perfected by the Defen- 
dant within four Days after Exception, or in De- 
fault the Plaintiff may proceed on the Bail-Bond ; 
and the like is to be obſerved on Bail put in upon 
Writs of Error, or they may he Non-proſsd. No 
Attorney ſhall be Bail ; nor ſhall any Bailiff be per- 
mitted to become Bail in any Action or Suit. 
Ord. C. B. Mich. 5 Geo. 2. | 
If a Plaintiff doth not declare againſt the De- 
fendant in two Terms after Bail is put in, the 
Defendant may Non-proſs the Plaintift, and then 
the Bail are diſcharged ; for in ſuch Caſe the De- 
fendant is to go only upon Common Bail, by the 
Rules of the Court. If the Defendant render 
himſelf to Cuſtody in Diſcharge of his Bail, upon 
the Day of the Return of the ſecond Writ of 
Scire facias againſt the Bail, the Court fitting, the 
Bail ſhall be diſcharged: And the Bail may bring 
in the Body of the Defendant, at any' Time be- 
fore the Return of the Alias Scire facias, and ren- 
der him up, which will diſcharge the Bail ; but 
Care muſt be taken that the Bail-Piece be vaca- 
ted in the Office. 1 Roll, Abr. 250. 6 Mod. 238. 


Form 


| London, (to wit) 'A. B. having been 
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Form of a Common Bail-Piece. 


— 
wy 


of Trinity Term in the ION Year 
of the Reigu of King GzORGE the 
Second. | | 


ſeryd with Proceſs, is 
delivered to Bail unto 
John Doe of London, 
Teoman, And 
Richard Roe of the 
ſame Place, Yeoman. 


| H. C. At the Suit of 
(according to the 

Statute) | by 
Attorney. ) | 


— 


C a Form 
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Form of a Special Bail-Piece. 


| 07 the Term of St. Michael in the ſeventh | 
Tear of King Gz0R GE the Second. 


* 


2 * — — 22 
- 


Middleſex, (to wit.) A. B. is delivered 
to Bail on a Cepi 
Corpus, or an Ar- 

ES | OW AT | 
| C. D. of &c. in the 
ſaid County, Gent. 

And E. F. of &c. in 
E the ſaid County, 


— . 4 


f.. Mercer. 
#, 1 T. W. A: the Suit 3 
Attorney for the © ö 
* G. H. 


There is no Difference between the Bail- Piece 
upon a Habeas Corpus and a Cepi, only you lay, 
is delivered to Bail on a Hab. Corp. to C. D. &c. 
If it is a Country Bail-Piece, the Caption thereon 
at the Bottom is to be inſerted. thus: Taken and 
acknowledged the 7th Day of May in the Tear 
of our Lord 1734, at Blandford in the County 
aforeſaid, before G. P. a Commiſſioner, And p 

Ic 
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it be a Bail-Piece on a Certiorari, you ſay, is de- 
tivered to Bail on a Writ to cauſe Proceedings to be 
certified, or Writ of Certiorari. * 

It may not be improper here to inſert a Bail- 
Bond, and an Aſhgnment of it by the Sheriff to 
the Plaintiff, purſuant to the Statute 4 & 5 Ann. 


The Form of a Bail. Bond to the Sheriff. 


K NOW all Men by theſe Preſents, That 
we C. D. of, &c. E. F. of, &c. and ]. 
Doe, are held and firmly bound to G. H. 
Eſquire, Sheriff of the County aforeſaid, in 
Forty Pounds of good and lawful Money 0 
Great Britain, to be paid to the ſaid Sheriff, 
or to his certain Attorney, his Executors, Ad- 
miniſtrators, or Aſſigns ; for which Payment to 
be well and truly made, we bind ourſelves, 
and every of us by himſelf for and in the whole, 
our Heirs, Executors, and Adminiſtrators, and 
of every of us, firmly by theſe Preſents, ſealed 
with our Seals, Dated the Day of, &c. in the 
Tear of the Reign of the Lord George the Se- 
cond, by the Grace of God, of Great Britain, 
France, and Ireland, King, Defender of the 
Faith, &c. the Seventh, and in the Tear of 
our Lord 1734. | 


T HE Condition of this Obligation is ſuch, That 
if the above bound C. D. do appear before the 
Juſtices of our Lord the King at Weſtminſter, on 
the Day, &c, to anſwer to A. B. Gentleman, of a 
Plea of Treſpaſs, and alſo in a Plea of Debt for 
Twenty Pounds upon Demand; then this preſent 
Obligation to be void and of none Effect, or elſe to 
ſtand and remain in full Force and Virtue, © 


3 Form 


* 
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Form of the Sheriff's Alignment thereon: 


K NOW all Men by theſe Preſents, that J G. 
H. Eſquire, the Sheriff withia named, do 
hereby for myſelf, my Executors and Adminiſtrators, 
Aſſign and jet over unto A. B. (the Flo named 
in the Condition of the within written Bond) his 
Executors and Alminiſtrators, the within men- 
tioned Bond, purſuant to an Act of Parliament for 
the Amendment of the Law and the better Advance- 
ment of Juſtice, In Witneſs whereof I have here- 
unto ſet my Hand and Seal, this Day of, &c. in 
the Year of our Lord One Thouſand Seven Hundred 
and Thirty-four. e 


3. The Declaration is a Shewing in Writing of 
the Cauſe of Complaint of the Plaintiff againſt 


the Defendant, wherein the Party is ſuppoſed to 
have received ſome Wrong: It is an Expoſition ' 


of the Writ, with the Addition of Time, Circum- 
ſtances, &c. and muſt be true, clear and certain; 
for the Court is not to take Things in it by Im- 
plication. Reap OY | 

A Declaration is grounded upon the Writ in 
the Common Plens, and Bill of Middleſex or 
Latitat in the King's Bench; and one may not 
regularly declare in B. R. againſt a Perſon that 
is not in Cuſtody of the Marſhal, or hath not 
Hled Bail; unleſs he is a privileged Perſon. In 
Action of Debt upon a Bond, the Plaintiff in his 
Declaration muſt alledge a Place where the Bond 
was made, becauſe the Jury ſhould come from 
that Place: And if one declare upon an Obliga- 
tion, with a hic in Curia prolat', he muſt, on Oyer 
pray d of ic, ſhew the Obligation, or the Decla- 
f ration 


= 
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ration will not he good. Allo a Plaintiff, declaring 
as Executor or Adminiſtrator, ought to ſet forth 
the Probate of the Will, and Letters of Adminiſtra- 
tion granted, with a Profert in Curia. Dyer 15, 
39. 2 Lill. Abr. 412. 21 Car. B. R. 

If one be in the Cuſtody of the Marſhal of the 
Court, for Debt or other Cauſe of Action, any 
Plaintiff may file a Declaration againſt him, and 
he is obliged to plead thereto; and it is the ſame 
when he is out upon Bail, any other may declare 
againſt him, for he is bound to anſwer every 
one's Suit, 1 Lill. 413. When a Declaration is 
bad, if the Defendant demurs, the Plaintiff may 
ſer it right in a ſecond Action; but if the Defen- 
dant do not take Advantage of ir, but pleads in 
Bar, and the Plaintiff proceeds to Iſſue thereon ; 
if the Right is found for the Defendant, the 
Plaintiff is eſtopp'd by the Verdict from bring- 
ing a new Action: And fo it is if he had de- 
murred to the Plea in Bar. 1 Mod. 20, 207. 

In real Actions, the Declaration is called a 
Count; and in all Actions it is good to lay ſuffici- 
ent Damages therein. A Plaintiff's Attorney may 
amend his Declaration in B. R. in Matter of 
Form, after the general Iſſue pleaded, before En- 
try thereof, without paying Coſts, or giving Im- 
parlance; but if he amends in Subſtance, he 
muſt pay Cots, or give an Irpparlance: And if 
he amend in Subſtance, after a ſpecial Plea plead- 
ed, altho' he would give Imparlance, he is to 
pay Coſts. Where a Declaration is defe&ive, it 
is ſometimes aided by the Statutes of Feofails, &c. 
but they help only Matters of Form, not Mat- 
ters of Subſtance ; for Uncertainty in a Declara- 
tion, Which is Matter of Subſtance, is not aided 


C4 by 
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by Statute after Verdict. 5 Rep. 35. 1 Lill. 

Abr. 409. | | bk: 
All Declarations are to be filed, before which 

they are not of Record to warrant a Judgment : 

On filing Declarations, Copies thereof are ſerved 

on the Defendants, or their Attornies, &c. and 


by an Order of all the Judges, 12 V. 3. upon 
Delivery or Tender of a Copy of any Declaration, 


the Defendant's Attorney ſhall pay for it after the 
Rate of 4d. per Sheet, &c. and if any Perſon 
refuſe to pay for the Copy tender'd, the ſaid 
Copy is to be left in the Office with the Clerk 
that keeps the Files of Declarations, and there- 
upon the Plaintiff's Attorney giving Rules to 


plead, may for Want of a Plea ſign Jndgment ; 


and before any Plea ſhall be received, the Defen- 
dant's Attorney is to pay for the Copy of the De- 
claration. f 3 

If the Attorney for the Plaintiff does not draw 
up and deliver a Copy of the Declaration to the 
Defendanr or his Attorney, or file the ſame with 
the Clerk of the Declarations, before the End of 
the next Term after the Writ is returnable, the 


Plaintiff may be Non proſs'd, and the Defendant. 


ſhall have Coſts. So it is where one comes upon 


a Habeas Corpus, and Bail is given thereon; if 


the Plaintiff doth» not declare againſt him within 
two Terms, including the Term the Defendant 
was brought in, the Action and the Bail are to 
be diſcharged, and the Plaintiff Non proſs'd with 
Coſts. But if a Defendant appears in Court in 
Perſon, at the Return of the Writ, and it be fo 
mentioned in the Bail-Piece, the Plaintiff muſt 
declare within 3 Days or a Non prof. may be enter'd 
againſt him with Coſts, by the Stat. 8 Eliz. c. 2. 
— 44 ; * 1 "i... ro thn: 0 55 ; ; It 
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It is ordered, That where ſpecial or common 
Bail is filed, and Notice thereof given, a Copy 
of the Declaration ſhall be delivered to the At- 
torney for the Defendant, who is to pay for the 
ſame, or on Refuſal, or not knowing where he 
lives, it may be left in the Office, and Notice of it 
muſt be fortnwith given to the Defendant ; and 
ſuch Declaration ſhall be held well delivered from 
the Time of ſuch Notice only: And where the 
Cauſe of Action is ſpecially expreſs'd in any Writ, 

by Virtue of which the Defendant is arreſted, 
and the Plaintiff hauing declared; the Defendant 
ſhall plead within the uſual Time, without Im- 
parlance, as by Original. And if the Defendant 
lives within 20 Miles of London, the Declaration 
ſhall be delivered with Notice to plead in four 
Days after the Delivery thereof; and if he lives 
above 20 Miles off, the Declaration is to be de- 
livered with Notice to plead in eight Days after 
Delivery; and on Default of pleading in thoſe 
Times, the Plaintiff may fign his Judgment. Ord. 
Cur. B. R. Trin. & Hill. 2 Geo. 2, And Trin. 
5 Cs Geo. 2. | 
Where a Copy of the Proceſs is ſerved upon 
any Defendant, and the Plaintiff's Attorney en- 
ters an Appearance for him, purſuant to the late 
Act of Parliament, a Copy of the Declaration 
ſhall be left in the Office, and an Engliſh Notice 
delivered the Defendant, ſignifying the. Nature of 
the Action, and in whoſe Office the Declaration 
is left, &c. and that unleſs the Defendant plead 
within 4 Days, &c. Judgment will be entered 
againſt ſuch Defendant by Default: And if the 
Defendant does not plead by the Time the Rules 
for pleading are out, the Plaintiff ſhall ſign Judg- 
ment, without any further calling for a Plea; and 
N | : et thereon 
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thereon Notice may be given of executing a Writ 
of Inquiry, by delivering it to the Defendant, or 
leaving the ſame at his laſt or uſual Place of 
Abode. Ord. C. B. Mich. 1 Geo. 2. See Ord, 
Paſch. 3 Geo. 2. 


The Form of a Declaration in Debt in 
| A N. 


Michaelmas Term in the ſeventh Year of King 
George the Second, 


Middleſex, to A B. Complains of C. D. other- 
MS ® Wiſe called C. D. of the 
Pariſh of St. Clement's Danes in the' County of 
Middleſex aforeſaid, Gentleman, in the Cuſtody of 
the Marſhal of the Marſhalſea of our Sovereigu 
Lord the King, before the King himſelf, of a Plea, 
that he render to him Twenty Pounds of good and 
Iawful Money of Great Britain, which he owes to 
him, and unjuſtly detains; for that, to wit, That 
' whereas the ſaid C. the Day, &c. in the Year of 
the Reign, &c. of the Lord George the Second, 
now King of Great Britain, at the ſaid Pariſh of 
St. Clement's Danes in the County aforeſaid, by 
his certain Writing Obligatory, ſealed with the Seal 
of the ſaid C. and here ſhewn to the Cont of the 
faid Lord the King, the Date whereof is the ſame 
Day and Tear above, acknowledged himſelf to be 
held and firmly bound to the ſaid A, in the aforeſaid 
Twenty Pounds, to be paid to the ſaid A. when- 
ever after he ' ſhould be thereunto required; Neuer- 
theleſs the ſaid C. altho* thereunto often required, 
| bath not paid to the ſaid A. the ſaid Twenty 
Pounds, or any Part thereof, but hitherto hath re- 
Fuſed, and ſtill doth refuſe ta pay it to him; where- 
upon 
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upon the ſaid A. ſaith, that he is the worſe, and 
hath Damage t0 the Value of Ten Pounds ; and 
therefore he brings his Suit. 


H. C. for the /. J. Doe. 
1 * Pledges of Proſecuting 
Defendant. ) R.Roe. 


Another Form of a Declaration in Debt. 


London. A B. complains of C. D. in Cuſtody 
| A. of the Marſhal, &c. of a Plea, 
that he render to him Thirty Pounds of good and 

» lawful Money of Great Britain, which he owes to, 
and unjuſtly detains from him; For that, whereas 
the ſaid C. on the Day, &c. in the Year, &c. at 
L. aforeſaid, to wit, in the Pariſh of the Bleſſed 
Mary of the Arches in the Ward of Cheap, had 
borrowed of the ſaid A. the aforeſaid Thirty 
Pounds, to be paid to the ſaid A. when afterwards 
he ſhould be thereto required : Tet the ſaid C. altho” 
thereto often requeſted, hath not paid the ſaid Thirty 
Pounds to the ſaid A. but hath hitherto altogether 
denied, and ſtill doth deny to pay the ſame to bim; 
to the Damage of the ſaid A. &c. and thereupon 
he brings his Suit, &c. 


In the Common Pleas, the Declaration begins : 
CD. late of, &c. was ſummoned to anſwer A. 
B. of a Plea, that he render, &c. And where- 
upon the ſame A. by, &c. his Attorney, complains, 

hat whereas the ſaid C. &c, —— And Note, in 


* 
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uſed: And in Caſe, Treſpaſs, Trover and Eject- 
ment, attached to anſwer. 


The Form of a Plea in Debt. 


"A ND now at this Day, to wit, the Day, &c- 
in this ſame Term, came before our Lord 
the King at Weſtminſter, as well the aforeſaid A. 


B. by his Attorney aforeſaid, as the aforeſaid C. 


D. by, &c. his Attorney; and the ſaid C. defends 


the Force, Injury aud Damages, and whatever 
elſe he ought to defend, when and where the Court 
will confider thereof ; and ſaith, That he doth not 
owe to the ſaid A. the ſaid Sum of Twenty Pounds, 
or any Part thereof, in Manner and Form as the 
ſaid A. above complains againſt him ; and of this 
he puts himſelf upon his Country, &c. 


Ali Pleadings are either General or Special ; 
2 general Plea is drawn on a little Piece of 2 d. 


ſtamp'd Paper, having only the Defendant's At- 


torney's Name to it, thus: In Debt, He owes 


nothing; or if by Bond, Tig not his Deed, &c. 


In Caſe, He hath not promiſed: In Treſpaſs, 


Not Guilty, &c. And ſpecial Pleas are drawn up 
in Form, ſetting forth the Matter pleaded at 
large, with a proper Concluſion to the Declara- 
tion or Action; and muſt be ſigned by Counſel: 
They are of two Sorts, Pleas in Abatement, and 
in Bar. A Plea in Abatement begins, That the 
Defendant ought not to anſwer the Bill, &c. And 
it concludes in this Form; Mhereupon he prays 
Judgment of the Bill or Declaration aforeſaid, 


&c. The Plea in Bar begins; That the Plaintiff 


eught not to have or maintain his Action: And 
concludes to the Action, viz. He prays Judgment 


4 


Of Actions and Remedies, 29 
if he ought to have or maintain his Action agaiaſt 


5 h im, &c. 1 


When a Defendant hath pleaded, the Plaintiff 
anſwers the Defendant's Plea, which is called a 
Replication: This muſt contain Certainty, and 
not vary from the Declaration, but muſt purſue 
and maintain the Cauſe of the Plaintiff's Action; 
otherwiſe it will be a Departure in Pleading. The 
Defendant anſwers the Plaintiff's Replication by 
Rejoinder ; and it ought to be a ſufficient Anſwer 
thereto, and enforce the Matter of the Bar plead- 
ed ; if he departs from the Plea, the Rejoinder is 
not good. The Plaintiff may anſwer .the Rejoin- 
der by a Surrejoinder; allo ſometimes, tho' ſeldom, 
Pleadings come to Rebutter in Anſwer to the Sur- 
rejoinder, c. A faulty . Plea in Bar, in ſome 
Caſes is made good by Replication; and the Re- 


plication may be allowed good by a Rejoinder: 


But not where they want Subſtance. 1 Iaſt. 304. 
After all the above Pleadings, there may be a 
Demurrer in Law: And where the Defendant 
has pleaded in Abatement, before he pleads di- 
realy in Bar, he may demur to the Plaintiff's 
Declaration ; and refer the Points of Law that 
ariſe thereupon; to the Judgment of the Court, 
which determines all Queſtions ariſing on ſuch 
Demurrers. A Demurrer is to be ſigned, and ar- 
gued on both Sides by Council; and when it is 
joined, the Plaintiff enters its & c. and Paper Books 
are delivered to the Judges: And on a general De- 
murrer, the Party confeſſeth all Matters of Fact, 
that are well pleaded. Theſe Demurrers alledge 
Inſufficiency in Law in the other Party's Declara- 
tion, Plea, &c. and if Special, ſay, That it ought 


not to be auſwered, becauſe, &c. and therefore prays 


Judgment: And if the Matter be found inſuffi- 


cient, 
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cient, Judgment is againſt him that join'd in th6 
Demurrer ; but if it appear ſufficient, Judgment 
is given againſt the Demurrant. Where the Points 
on 2 Demurter are apparent and eaſy to deter- 
mine, the Court will proceed to give judgment 
1 upon it preſently; but if it be doubtful of diffi- 
li | cult, they will take Time to conſider thereof, and 
1 give a Day to the Parties: And ſometimes all the 
i Judges of England are conſulted. 

By Statute, no dilatory Plea ſhall be received in 
any Court of Record, unleſs the Truth of it be 
proved by Affidavit, or probable Matter is ſhewn: 
And the Cauſes of Denrurrer are to be ſpecially 
ſet down, or the Judges ſhall give 2 — with- 
out regarding Imperfections in any Writ, Plead- 
ing, &c. ſo as ſufficient Matter appears. Stat. 4. 
5 Aun. c. 16. | 

A Defendant is to demur where he may do it, 
for if in ſuch Caſe he pleads, he ſhall not after- 
wards take Advantage in Arreſt of Judgment, &c. 


The Form of a general Demurrer to a 
Declaration. 


ND the ſaid C. D. by T. W. his Attorney, 1 
comes and defends the Force and Injury, 
and whatever elſe he ought to defend, when and 
where this Court will conſider thereof; and the ſaid 

C. prays Judgment of the ſaid Declaration, be- 

cauſe he Farr, that the ſaid Declaration and the 

Matter therein contained are inſufficient in Law 

for him the ſaid A. to maintain his ſaid Action C 
againſt the ſaid C. to which Declaration the ſaid 7 
C. is under no Neceſſity, or in any wiſe bound by 1 
the Law of the Land to anſwer; and this he is 4 
ready to aver: ſhereupon for Want of a ſufficient 

es Decla- 
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Declaration in this Caſe, the ſaid C. prays Judg- 
ment of the ſaid Declaration, and that the ſame 
may be quaſhed. 


Form of a Joinder in Demurrer. 


A ND the ſaid A. B. ſaith, That notwith- 
A flanding any Thing above alledg'd by the 
ſaid C. D. the ſaid Declaration ought not to be 
quaſhed ; becauſe he ſaith, that the ſaid Declara- 
tion, and the Matter therein contained, are good 
and ſufficient in Law for him the ſaid A. to main- 
tain his Attion againſt the ſaid C. which ſaid 
Matter contained in the ſaid Declaration the ſaid 
A. is ready to aver and prove in ſuch Manner as 
this Court ſhall think fit ; and becauſe the ſaid C. 
hath made no Anſwer thereto, nor hitherto in any 
Manner denied the ſame, the ſaid A. prays Judg- 
ment, and that his Damages occaſioned by the Pre- 
miſſes may be awarded to him, &c. 


Aktion upon the Caſe is a general Action given 
for Redreſs of Wrongs and Injuries, done with- 
out Force, and by the Law not provided againſt : 
And by an ancient Statute, in Action on the 
Caſe, the like Proceſs is to be had as in Actions 
of Debt, or Treſpaſs. 19 H. 7.c. 9. It is fo cal- 
led, becauſe the whole Caſe as laid in the Decla- 
ration, (except Time and Place) is ſet down in 
the Writ , and it is ſaid to lie in few Caſes where 
there is another Remedy. 

As to the Kinds of this Action, they are as va- 
rious as the Torts and Injuries upon which they 
are founded ; but on a general Diviſion may be 
reduced to the Heads of, | 


1. 
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1. Nonfeazance on Promiſes. 
2. Malefeazance, or doing what ought noi 
to be done. g 
3. Misſeazance, or miſdoing any Thing. 
4. Deceits on Contracts, Cc. 
5. Particular Nuſances. 


1. As to Nonfeazance, which is the Omiſſiori 
of that which a Man ought to do; if there be a 
Charge upon any Perſon, by Reaſon of his 
Tenure of Houſe or Land, to repair any. Bank, 
Bridge, or private Way, @c. and he doth. it not, 
and thereby another receives ſpecial Damage, he 
may have Action on the Cale againſt him: So 
where a Man is bound by Tenure to repair Sea- 
Banks, and he lects it, ſo that the Land of 
his Neighbour is drovrned ; or when one bound 
by Preſcription to make his Hedge next my Lands, 
doth it not, whereby other Men's Cattle come 
into my Ground to my Damage, c. And for not 
paying of Toll of a Mill or Market, @c. this 
Action lieth. Co. Ext. 11. 10 Rep. 139. 2 
Saund. 112. 


Where a Man doth not make a good Eſtate o FS 
Land ſold, according to Promiſe ; or do not pay 
Money upon a Bargain and Sale, according to 9 
Agreement; or not deliver Goods upon Promiſe, 15 
or Demand, Action of the Caſe lies on an expreſs 05 


Aſſumpfit, which may relate to one's real or perſo- 
nal Eſtate, or to a Man's Perſon : And implied 
Aſumpfit is where Goods are fold, or Work is 
done, Cc. without any Price agreed upon; here 
the Law implies a Promiſe and Satisfaction to the 
Value. But for Breach of Promiſe made by Deed, 
Writ of Covenant is to be brought : And upon W 
Promife of Payment of Money on a Bond, unleſs 5 
there y 
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there be a collateral Promiſe, Action of Debt 
lieth; and on a Bill of Exchange accepted, an 
Action lies on the Cuſtom only. 1 Danv. Abr. 
28, 1 Roll. Abr. 517. 1 Vent. 152. 

If one delires me to be bound for him, and he 
afterwards doth not ſave me ha:zmleſs, this is Non- 


feazance implied by Law; and Action of the Caſe 


lieth. And this Action lies againſt an Inn-keeper 
that refuſes to entertain a Gueſt or Traveller, ori 
Pretence of his Houle being full, if this be falſe: 
Alſo againſt a Smith refaling to Shoe a Horſe, 
having Neceſſaries for doing it; and againſt a 
Sheriff for not arreſting a Perſon, being preſent; 
Cc. 1 Brownl. 32, 213. Dyer 158. | 

2. Malefeazance is where any Man does 2 
voluntary Tort or Injury to another: If a Man 
in riding a Horſe hurts another Perſon, &c. Or 
if any one keeps a Dog uſed to bite Men and Cat- 
tle, and knowing thereof continues him un- 
muzzled ; and I, my Child, Servant, or Cattle are 
bitten, whereby I ſuffer Damage, this Action lies 
againſt the Owner. Dyer 25. 4 Rep. 188. 

If a Man is diſturbed or hindred in the Uſe of 
a Way to his Houfe or Ground, Cc. or in puts 
ting Cattle into a Common, he may have an 
Action on the Caſe. And if one Commoner ſur- 
charge the Common, the reſt of the Commoners, 
if they cannot have their Common as uſual, may 
bring Action of the Caſe againſt him : So where 
one digs Pits or Trenches, &c. in the Common, 
by which Cattle go in Danger of their Lives. 
And for incloſing a Man's Common, where the 
Damage occaſioned by it is ſpecial. 1 Cro. 427. 
2 Bulſt. 121, Stile 164. 

Where the Parſon or any Stranger diſturbs a 


Perfon in the uſing a Seat or Ifle in 2 Church, 
D which 
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which he hath as Appendant to his Houſe : Or 
where one is diſturb'd in his Office, or the 
Profits thereof, this Action lieth. And when 
Franchiſes or Liberties, are under Diſturbance from 
any: If any one ſhall hinder a Perſon that has 
the Franchiſe of the Execution and Return of 
Writs, or Proceſs, in a Hundred, Liberty, &c. or 
ſhall diſturb an Officer in making an Arreſt, or 
in attaching or diſtraining of Goods, Action of 
the Caſe lies: But if a Man himfelf do any A& 
to prevent Execution upon his own Goods, Cc. 
this Action doth not lie. Co. Entr. 9. F. N. B. 
102. 1 Cre. 309, 548. 5 Rep. 91. 

For erecting a new Market, to the Damage of 
another, &c. And if any Perſon ſhall entice away 
a Servant, Apprentice, or an Apprentice Maid, 
ec. whereby the Maſter or Miſtreſs loſes their 
Service, and hath Damage, Action on the Caſe 
lies for the ſame. 1 Lev. 296. 2 ſuſt. 198. 2 
Saund. 169. | 

3. Misfeazance may concern a Man's Houſe 
or Lands, or his Cattle, Goods, &c. If my Ser- 
vant puts a Candle or other Fire in any Place in 
my Houſe, and this burns all mine and my Neigh- 
hour's Houſe, Action of the Caſe lieth againſt 
me: And if a Man in burning of Heath keep 
his Fire ſo negligently, that the Cloſe of another 
is burnt down, this Action lies; for every Man 
is to take Care, that his Fire doth his Neighbour 
no Damage. But Action is taken away in Caſe 
of accidental Fires, by Statute. 1 Danv. Abr. 10. 
2 Inſt. 303. 5 Rep.13. 6 Ann. c. 31. 

If a Carrier takes Goods to carry, and wilfully 
{ſpoils them, or negligently loſes or ſuffers them 
to be loſt or ſpoiled, Action on the Caſe lies: 
and if ſuch Carrier is robbed of Goods, he is 
Fett | anſwer- 
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anſwerable for the ſame, becauſe he hath his Hite; 
and therefore took upon him the fafe Delivery 
of the Goods; and tho' the Carrier be not ac- 
quainted with all the Particulars in a Box, Cc. 
where there is Money, he ſhall anſwer in an 
Action, if robbed; unleſs there be a ſpecial A- 
greement or Acceptanae to excuſe him, If a 
Waterman or Lighterman loſe Goods, this Action 
lies againſt ſuch Water-Carrier ; but Goods may 
be thrown over-board in a Tempeſt, to preſerve 
the Lives of the Paſſengers, &c. The over-load- 
ing a Horſe, or ſurcharging a Boat, is actionable, 
if there be a Damage by it. Fitz. Abr. 14. Raft. 
Entr. 484. 2 Bulſt. 28. 1 Danv. Abr. 13. 
Action of the Caſe will lie againſt an Inn- 
keeper for Goods ſtollen in his Houſe ; and here 
the Inn-keeper is chargeable, altho' the Gueſt 
doth not acquaint him what Goods or Money he 
hath ; and tho? he deliver the Key of the Cham- 
ber to the Gueſt, and knows not the Perſons 
doing it, &c. But the Perſon robbed muſt be 
a Traveller, and Gueſt in the Inn, or an Action 
will not lie. A Man coming to an Inn, leaves 
Goods there, and poes away for two or three 
Days; in this Caſe he is no Gueſt ; and thetefore 
if they are ſtole, no Action lieth: Tho' the 
leaving a Horſe, &c. by which the Inn-keeper 
hath Gain, makes the Owner a Gueſt; and the 
HOES anſwerable, 8 Co. Rep. 33. Moor 
77. | | 
This Action lieth, where any Inn-keeper lets 
a Man's Horſe to Hire, without his Leave : And 
when a Horſe, that is hired, is abuſed by the 
Rider, by riding an exceſſive Pace, or further 
than agreed, neglecting to take Care of him, Cc. 
Action of the Caſe may be brought; not if the 

4; "WY Horſe 
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Horſe die ſuddenly, without the Rider's Default. 
And if a Farrier undertake the Cure of my 
Horſe; or a Smith the Shoeing thereof, and doth 
it not well, as if he prick the Horſe ſo that I 
loſe the Uſe of him, Cc. for theſe Action on the 
Caſe lies. 1 Brounl. 8, 9. Fitz. 94. 2 Bulſt. 
34. 
: if a Chirurgeon neglects his Patient, or gives 
him unwholſome Medicines, whereby the Patient 
receives Injury, &c. this Action lieth: Alſo where 
a Taylor undertakes to make, a Svit of Cloaths, 
and he ſpoils them ; and when one undertaking 
to build a Houſe, does it ill; or if a Carpenter 
promiſes to mend my Houſe before a certain Day, 
and neglects to do it, by Reaſon whereof my 
Houſe falls, it is act ionable. 1 Danv. Abr. 32. 
Where a Counſellor doth not come to plead 
his Client's Cauſe, being retained to appear, by 
which the Cauſe miſcarries: If an Attorney en- 
gages in a Suit without Warrant, or out of Negli- 
gence or Ignorance miſmanage a Cauſe; or if 
he plead otherwiſe than he hath Authority to do, 
or make Default, Cc. or in Caſe any Attorney or 
other Officer do any thing contrary to his Truſt : 
For malicious Proſecution ; and where any Suit is 
without Ground; and for falſe Impriſonment, 
Oc. In all theſe Caſes, Action of the Caſe lieth, 
Alſo if a Sheriff, &c. refuſe to do, or do any Thing 
_ amiſs relating to his Office, to the Damage of 
another; or ſhall make a falſe Return of Proceſs, 
e*c. this Action may be had. 6 Rep. 9. Dyer 
361. Cre. 193....5::Rep. $0; ... 

4. For Deceits of Attornies, &c. in diſcover- 
ing Evidences, or other Secrets, to the Prejudice 
of their Clients; or if an Attorney do a Thing 
in his own Name, or for his own Uſe, which he 
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ought to do for me in my Name, Cc. A Man 
perſonating another in any Court or other Place, 
to his Injury ; counterfeiting Letters, to receive 
Money ; cheating 'others at Play, with falſe Dice, 
rc, and for all Deceits in Contracts, Action on 
the Caſe lies. Dyer 25, 75. | 
If a Vintner ſells Wine for good, knowing it 
to be bad, this Action lieth : So if a Man ſells 
certain Packs of Wool, as good and merchantable, 
if they are damaged; or if one promiſe for Mo- 
ney to deliver me that which is good, and doth 
not; and where a Perſon ſells to another Cattle 
or Goods, that are not his own ; for ſelling by 
falſe Weights and Meaſures, or warravting Clothes 
to be of ſuch a Length, that are deficient of it; 
ſelling a Horſe, &c. affirming it to be ſound, when 
it hath ſome ſecret Diſeaſe ; or unwholſome Bread, 
Beer, Meat, Cc. 1 Dauv. Abr. 173, 187. 2 
Cro. 196, 47t, 1Cro. 44. 7 5 | 

And in ſome Caſes this Action ariſes upon the 
Warranty of the Seller, and in others it will lie 
without Warranty; but if the Buyer taſte the 
Wares before- hand, and like and accept them, &c. 
without a Warranty, no Action lieth : And 'tis 
ſaid Action of the Caſe lieth not, altho' they are 
warranted, when the Fault is ſo apparent that 
the Buyer may diſcern it; for the Law gives no 
Remedy for a Man's own voluntary Negligence. 
It is the ſame when the Warranty is after the 
Thing is ſold, ſo that *tis no Part of the Con- 
tract; and where any Warranty doth extend to a 
Thing to come, as that a Horſe ſhall carry a 
Man ſo many Miles a Day, or the like. 2 Cy. 
63 1. 3 Bulſt. 94. 13 H. 4. Finch 187. 

The bare Affirmation of a particular Sort of 
Diamond, if the Seller doth not warrant it, will 
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not maintain an Action; But where a Man hath 
the Poſſeſſion of a perſonal Thing; the Affirming 
it to be his own, is a Warranty that it is ſo: 
*Tis otherwiſe in Caſe of Lands, where the Buyer 
mult ſee that he hath Title. For all Deceits uſed 
by Tradeſmen in their Trades; and if Goods in 
Pawn are refuſed to be delivered, on offering the 
Money, @c. Action on the Caſe may be had. 2 


Cro. 4. 196. 1 Salk, 210. 4 Rep. 18. 


5. For a particular Nuſance to a Man's Houſe, 
Water, Way, Light, or Air, by building, diverting, 
ſtopping, digging, &c. whereby he is damnified, 
Action of the Caſe lieth. . If, one builds his Houſe, 


ſo that the Eaves thereof hang over and drop 


upon mine, and cauſe it to periſh, or other- 
wile trouble my Dwelling therein: Or if a Man 
erect a Houſe ypon a new Foundation ſo near to 
my Houſe, that he ſtops up my Window, and 
takes away my Light; I may have Action of the 
Cale againſt him; but not if the Building be on 
an old Foundation, where there was a Houſe be- 


fore. Co. Lit. 56. 1 Bulſt. 116. 


The Erecting of a Glaſs-bouſe, a Brew-houſe, 


or an Houſe of Office, &c. may be a Nuſance, 


for which he, that hath any Damage thereby, may 
bring this Action : Where a, Man bath a Water 


running td his Houſe or Land for his neceſſary Uſe, 


and another, ſtops or turns it; or in Caſe a Tan- 


ner erects a Lime-Pit near the Water-Courſe, fo 
that the Corruption of the Pit ſpoils the Water; 


if Dye-houſes are erected, the Filth of which de- 


ſtroys Fiſh in a River; or if any Tallow-Chandler 


ſets up a Furnace near an Inn, and the Stink 
annoys the Gueſts ; Hogs are kept in a Hog-Stye 


near a Man's Parlour, whereby he loſes the Bene- 
, Hr of it, Cc. Theſe are Nuſances, for which Ac- 


tion 
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tion lieth : And an Action upon the Caſe lies, for 


hindring of the wholeſom Air, as well as for cor- 
rupting of it, 2 Roll. Abr. 140. Telv. 48, 159. 
9 Rep. 58. | | 
Building a Smith's Forge near another's Houſe, 
and making Noiſe with Hammers, was held a Nu- 


ſance; although the Smith worked at ſeaſonable 


Times, and had been a Blackſmith above twenty 
Years in that Place, &c. For though a Smith is 
a neceſſary Trade, and fo a Lime-burner, and 
Hog-Merchant; yet they muſt be uſed not to be 
injurious to the Neighbours ; or Action of the 
Caſe lieth: Alſo any Perſons may abate or remove 
Nuſances, that are prejudiced by them. 1 Lutw. 
69. 2 Lill. Abr. 244. Wood's Inft. 443. 

For the breaking down a Wall, or Sluice; or 
if one break down the Bank of a River, &c. 
Alſo for damming up Rivers, or throwing Stones. 
or Rubbiſh therein ; and ſtopping, or not ſcour- 
ing of a Ditch, @c. Action on the Caſe lies: And 
the Continuation of a Nuſance, is as it were a 
new Nuſance: But for a common Nuſance to a 
Highway, and Annoyances of Rivers, Bridges, &&. 
common to every Body, the Remedy is not by 
Action, but by Preſentment or Indictment. 1 Cro. 


747, 402. Dyer 248. 2 Luſt, 402, 


The Form of a Declaration in Caſe, for 
Goods and Merchandizes ſold. 


Middleſex, to B, complains of C. D. in 
wit. » Cuſtody of the Marſhal, &. 

For that whereas the ſaid C. on the Day and in 
the Tear, &c. at S. in the County of M. aforeſaid, 
was indebted to the ſaid A. in Twenty Pounds of 
D 4 | lawful 
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lawful Money of Great Britain, for divers Goods 
and Merchandizes to the ſaid fol by the ſaid A. 
at the ſpecial Inſtance and Requeſt of him the ſaid 
C. before that Time ſold and delivered ; and being 
ſo indebted, the ſaid C. in Conſideration thereof, 
afterwards, that is to ſay, the ſame Day aud Tear, 
at the Pariſh aforeſaid, in the County aforeſaid, 
aſſumed upon himſelf, and to the ſaid A. did 
then and there faithfully promiſe, that he the ſaid 

C. wou!d well and truly pay and content to the 
ſaid A. the aboveſaid Twenty Pounds, when he 
ſhould be afterwards thereunto required : Aud alſo 
whereas the ſaid C. afterwards, that is to ſay, on 
the Da), &c. in tbe ſaid Year of the Reign, &c. 
at S. aforeſaid, in Conſideration that the ſaid A. 
had, at the like Inſtance and Requeſt of the ſaid 
C. fold and delivered to him the ſaid C. divers 
other Goods and Merchandizes, the ſame C. did 
thereon take upon himſelf, and to the ſaid A. then 
aud there faithfully promiſed, that he the ſaid C. 
wonld likewiſe well and truly pay and ſatisfy to 
the ſaid A. when he ſhould be thereunto required, 
ſuch Sum of Mcuzy as the ſaid Goods and Mer- 
chandizes were reaſonably worth ; and the ſaid A. 
in Fat ſaith, that the Goods and Merchandizes 
laſt mentioned were worth Twenty Pounds 4, lau- 
ful Money of Great Britain, of which the ſaid C. 

. afterwards, the ſame Day and Tear, and at the 
Place aforeſaid, had Notice : And alſo whereas the 
ſaid C. afterwards, that is to fay, the Day, &c. 
in the Tear laſt aboveſaid, at the Place and in the 
County aforeſaid, had accounted with the. ſaid A. 
of and concerning divers Sums of Money to the 
Jame A. by the ſaid C. before that Time due and 
owing, and then being in Arrear and unpaid ; 
aud upon that Account the Jaid C, was then a 
"ne 
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there found in Arrearage to the ſaid A. in other 
Twenty Pounds of like lawful Money of Great 
Britain ; and being ſo found ia Arrearage, the ſaid 
C. in Confideration thereof, did afterwards, that 
is to ſay, the ſame Day and Tear, at the Place and 
in the County aforeſa:d, aſſume and take upon him- 
ſelf, and to the ſaid A. did then and there faith- 
fully promiſe, that he the ſaid C. wou!d well and 
truly pay and content to the ſaid A. the ſaid Tuen- 
ty Pouuds laſt mentiened, when he ſhould be after- 
wards thereto required. Nevertheleſs the ſaid C. 
in no wiſe regarding his ſeveral Promiſes and 
Undertakings aforeſaid, ſo made in Form afore- 
aid, but contriving and fraudulently intending the 
ſaid A. craftily and ſubtilly to defraud and deceive 
in this Particular, the aforeſaid feveral Sums of 
Monty, or any Part thereof to the ſaid A. hath 
not paid, nor in any Manner contented him for 


the ſame ; although to do this, the ſaid C. after- 
wards, that js to ſay, the Day, &c. in the Tear 
afareſaid, at the Place aud in the County aforeſaid, 
was requeſted by the ſaid A. but be hath hitherto 
altogether refuſed, and ſtill doth refuſe to pay the 


ſame to him, or in any wiſe to content him there- 


fore ; by Reaſon whereof the ſaid A. ſaith that he 
is the worſe, and hath Damage to the Value of 
Twenty Pounds; and therefore he brings his Suit, 
Kc. | | 


Form of a Declaration in Caſe, for De- 
ccit upon a Warranty of Goods. 


Berks, to A B. complains of C. D. in Cuſtody 
wit. „ of, &c. For that whereas the 
ſaid C. the Day and Year, &c. at N. in the Coun- 
zy aforeſaid, in Conſideration of Seventeen * 
1 # 0 


* 
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of lawful Money of Great Britain, by the afores 
ſaid A. to him the ſaid C. then and there in 
Hand paid, did bargain and ſell unto the ſaid A. 
one Hog ſhead of white Lisbon Mine, and upon 
making the ſaid Bargain and Sale, he the ſaid C. 
did then and there warraut the ſame Wine to be 
neat and perfett Wine, and in good Condition: 
But he the ſaid A. in Fact ſaith, that the Vine 
aforeſaid, at the Time of the Bargain and Sale 
aforeſaid, was corrupted and adulterated Wine, 
and if drank, would be hurtſul to Man's Bod); 
whereby the ſaid A. upon the ſaid Bargain and 
Sale and Warranty 7487555 was very much de- 
ceived and defrauded, to the Damage of the ſaid 
A. &c. and thereof he brings his Suit, &c. 


'The Form of a Declaration in Caſe, for 
a Nuſance to a Man's Water. 


Wilts, to A B. complains of C. D. in the 

wit. + Cuſtody of the Marſhal, &c. For 
that whereas the ſaid A. on the Day of, &c. in the 
Tear of the Reign, &c. and always from thence 
hitherto, was and hath beeu, and ſlill is poſſeſſed 
of a Meſſuage or Tenement, ſituate, lying and being 
in the Pariſh of, &c. in the County aforeſaid, for a 
certain Term of Tears then and yet to come. And 
whereas the ſaid A. aud all thoſe whoſe Eſtate he 
now hath, of and in the Meſſuage with the Ap- 
purtenances aforeſaid, have and fiom the Time 
whereof the Memory of Man is not to the contrary, 
were accuſtomed to have, and of Right ought to 
have, for themſelves and their Tenagts, as to the 
faid Mefſunge belonging and appertaining, in the 
Garden of the ſaid A. in and out of the River 
running down and deſcending between the 1 

0 
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of the ſaid C. called, &c. and the ſaid Garden of 
the aforeſaid A. at all Times of the Tear at their 
Pleaſure, clean, pure and wholeſom Water to dreſs 
all manner of Victuals, for the neceſſary Suſte- 
nance of Men inhabiting and reſiding in the Tene- 
ment aforeſaid, with the Appurtenances, or any 
Part thereof ; Nevertheleſs the ſaid C. not ignoraut 
of the Premiſſes, but contriving and maliciouſly 
intending the ſaid A. in this Behalf unjuſily to 
grieve, the Day, &c. in the Tar, &c. at, &c. 
aforeſaid, certain Tan-Pits in the aforeſaid Mea- 
dow, called, &c, then and there made and digged, 
aud continued ; and the Mud, Filth, aud other 
unclean Things, into the ſaid Meadow of the ſaid 
C. near to the River, and near the ſaid Garden of 
' the ſaid A. then and there out of the Tan-Pits 
aforeſaid, did caſt and evacuate ; and from thence 
the ſaid Mud, Filth and Uncleanneſs, into the 
Said River out of the aforeſaid Meadggw of him 
the ſaid C. near to the Garden of the aforeſaid A. 
out of the ſame Tan-Pits then and there being eva- 
cuated and caſt, into the Water of the ſaid A. 
then and there did run down and deſcend ; where- 
by the ſaid Water of him the ſaid A. out of the 
River near the Garden of the ſaid A. for the neceſ- 
ſary Uſe of him the ſaid A. and his whole Fami- 
ly taken and had, became putrid, corrupt, and to 
human Bodies altogether unwholſom ; whereupon 
the ſaid A. ſaith, that he is the worſe, and hath 
Damage, &c. und therefore he brings his Suit. 


Form 
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Form of a Plea in Caſe of Payment in 
Satisfactian of a Promiſe, and Repli- 
Cation, 

"A ND the aforeſaid C. D. by T. W. his At- 

torney, comes and defends the Force and In- 

Jury, &c. when and where, &c. and ſaith, That 

the ſaid A. B. onght not to have or maintain his 

Action aforeſaid againſt him; becauſe he ſays, 

That after the ſeveral Promiſes and Aſſumptions 

fo made as aforeſaid, to wit, on the Day, &c. in 


the Year of the Reign, &c. at, &c. aforeſaid, in the 


Ciunty aforeſaid, he the ſaid C. paid to the ſaid A. 
Twenty Pounds, in full Satisfaction of all the Mo- 
rey due by the ſeveral Promiſes and Aſſumptions in 
zhe Declaration of the ſaid A. above-mentioned : 
Aud this he is ready to aver and prove; whereupon 
he prays Judgment, if the ſaid A. ought to have 
or maintain his ſaid Action thereof againſt him. 

And the ſaid A. B ſaith, that for any Thing 
by the ſaid C. before ia Pleading alledged, be 
ought not to be barred or precluded from having 
his Afion aforeſaid againſt the ſuid C. becauſe 
he ſays, that the ſaid C. did not pay to the ſaid 
A. the aforeſaid Twenty Pounds, in Manner and 
Form as the. aforeſaid C. hath above alledged; 
and he prays that this may be inquired of by the 
Conntry. | Ea 


Plena that the Defendant made no ſuch 


Promiſe, Oc. in Caſe. 


| „ D the ſaid C. by, &c. his Attorney, comes 
and defends, &c. and ſaith, That the faid A. 

onght not to have or maintain his Action aforeſaid 

| | againſt 


Receiver, then he may bring Account againſt 
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againſt him; becauſe he ſays, that he the ſaid C. 


did not make any ſuch Promiſe, in Manner and 


Form as the ſaid A. above complains againſt him ; 


and this he is ready to verijy : Wherefore be prays 
Judgment, if the ſaid A. ought to have or maiu- 
tain his Aion thereupon againſt him. 


A Plea of Not Guilty, in Caſe. 


N D the ſaid C. by his Attorney comes and 
defends the Force, Injury and Damages, 


when and where, &c. and ſaith; That the jaid 


A. ought not to have or maintain his Action 


againſt him becauſe he ſaith, that he is not guilty 


of the Premiſſes above charged upon him, in-ſuch 
Manner and Form as the ſaid A. above com- 
plains againſt him; and this be is ready to aver; 
whereupon he prays Judgment, &c. | 


Action of Account lies againſt a Bailiff, or Re- 
ceiver, &c. to a Lord or others, who by Reaſon 
of their Offices and Buſineſſes, are to render Ac- 
counts, but refuſe to do it: And this Writ or 


Action may be brought againſt, 


1. A Bailiff or Receiver of Rents and Debts, 
2. Where one was not Bailiff or Receiver, 
3. Before Auditors aſſigned, Cc. 


1. If a Man make one his Bailiff of a Manor, 
Cc. he ſhall have a Writ of Account againſt him 
as Bailiff; Alſo where a Perſon makes another 
his Receiver, to receive his Rents, or Debts, Cc. 
he ſhall have Action of Account againſt him as 
Receiver; and if he appoint him his Bailiff ang 


him 
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him in both Ways: But a Bailiff cannot be ges 
nerally charged as a Receiver, nor a Receiver 
as Bailiff. 1 Danv. Abr. 220. 

A Bailiff or Receiver makes a Deputy, Action 
of Account lies againſt them ; and not againſt the 
Deputy: If Account is brought againſt one as 
Bailiff, he ſhall have his Coſts and Expences ; tis 
ſaid to be otherwiſe where ſuch Action is brought 
againſt him as Receiver. An Action of Account 
may be brought. againſt a Factor, who ſells Goods 
and Merchandizes ; and if a Man have a Servant, 
whom he orders to receive Money, the Maſter 
ſhall have Account againſt him, if he were his 
Receiver: But an Apprentice is not chargeable in 
Action of Account. 1 Co. Inſt. 172. 1 Leon. 32. 
2 Mod. 100. 

If Money be received by a Wife, Account lies 
againſt the Husband ; but Action of Account lieth 
not properly of a Thing certain, only of uncer- 
tain Things: If a Man delivers 10 J. to Merchan · 
dize with, he ſhall not have Account of the 101. 
but of the Profits, which are uncertain. It is no 
Plea in an Accountant, that he was robbed; but he 
may plead that it was without his Default and 
Negligence, and it will be good. 1 Danv. Abr. 
215. I IIſt. 89. | 

2. By the Statute 4 Ann. Actions of Account 
may be brought againſt the Executors and Ad- 
miniſtrators of Guardians, Bailiffs and Receivers; 
and by one Jointenant, &c. againſt the other, his 
Executors and Adminiſtrators, as Bailiff for receiv- 
ing more than his Share. If one receive Money 
for my Uſe, I ſhall have Account againſt him 
as Receiver, Cc. So if a Man enter into Lands 
® my Uſe, and receive the Profits of it, I ſhall 
1 . | have 


LI 
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have A&ion of Account againſt him as Bailiff, 
Fitz. Abr. Account, 6. 

Where a Perſon receives Money due to me 
upon a Bond of Obligation; or for Rents owing 
to me, I may bave Account againſt, him as my 
Receiver; or Action of Debt, or on the Caſe, as 
owing me ſo much Money that he hath received. 
A Man delivers Money to one to pay to me, if it 
be not paid, I ſhall have Action of Account a- 
gainſt him: And if I pay Money to another Per- 
ſon, I may bring Action againſt him for ſo much 
received to my Uſe; but he may diſcharge him- 
ſelf, by ſaying it was for ſome Debt, or to be 
paid over by my Order to ſome other, which he 
hath done, &c. 1 Lill. Abr. 3o, 33. 

Money is delivered to another, to be delivered 
over, Account lies if it be not delivered: And if 
J deliver Money to one to deliver over to another 
for my Uſe, and he gives it him, Account lieth. 
1 Danv. Alr. 215. | | 

2. In Actions of Account, Auditors are to be 
aſſigned, who are Judges of Record; but what 
may be pleaded in Bar to the Action, ſhall not 
be allowed to be pleaded before them: The 
Plaintiff or Defendant may join Iſſue, &c. before 
the Auditors, which ſhall be certified to the Court 
and there tried; and they may grant a further 
Day to the Defendant to account; but if he is 
remiſs, they muſt certify the Court that he will 
not account. Cro. Car, 161. 1 Dany, Abr. 231. 

If the Accountant be found in Arrear, the 
Auditors have Power to commit him to Priſon, 
there to remain till he makes Agreement with 
the Party; tho' if he be charged with more Re- 
ceipts than he ought, or be not allowed reaſon- 
able Expences, he may have a Writ Ex parte talis 
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out of the Chancery directed to the Sheriff, tö 
take four Mainpernors for bringing his Body be- 
ſore the Barons of the Exchequer at a certain Day, 
and to warn the Lord to appear at the ſame Time, 
Cc. by Statute 13 Ed. 1. c. 11. 2 Iaſt. 3 80. 

And the Auditors appointed by the Court, 
where an Action of Account ſhall be depending, 
may adminiſter an Oath, and examine the Parties 
touching the Matters in Queſtion ; and for their 
Pains ſhall have a reaſonable Allowance, to be 
paid by the Party on whoſe Side the Ballance 
ſhall appear, by the 4 & 5 Aun.c. 16. 

The judgment in this Action being only to 
account, and no Damages given therein, it is 
ſeldom uſed at this Day. 


Form of a Declaration in an Action of 
Account. 


South'ton, to A B. complains of C. D. in Cuf- 

wit. ftody of the Marſhal, &c. of 
a Plea, that he render to him a reaſonable Account, 
for the Time. that he was Bailiff of him the ſaid 
A. and Receiver of the Monies of the ſame A. at, 


&c. in the County aforeſaid ; for that whereas the 


ſaid C. was the Bailiff of the ſaid A. of one 
Meſſuage or Farm, and ſixty Acres of Land, &c. 
with the Appurtenances in H. aforeſaid, in the 
County of S. aforeſaid, from the Day, &c. in the 
Tear, &c. until the Day and Tear, &c. and for 
all that Time having the Care thereof, and Power 
to let and improve the Meſſuage or Farm aforeſaid 
with the Appurtenances, and the Rent for the 
ſame Meſſuage and Lands, to the Uſe of him the 
ſaid A. during the ſaid Time to collett and receive, 
as Receiver of the Monies of the ſaid A. for the 

| ame 
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fame Time had received of the Money of the 
ſaid A. at H. aforeſaid, by the Hands of, &c- 
Twenty Pounds, and by the Hands of, &c. 
Ten Pounds, and there alſo by the Hands of 
&c. of lawful Money of Great Britain, to ren 
der a reaſonable Account thereof to the ſaid A- 
hen he ſhould be thereunto required: Neverthe- 
leſs the ſaid C. tho“ often thereto required, his 
reaſonable Account of the ſame to the ſaid A. hath 
not as yet rendered, but the ſame to him to render 
hitherto hath denied, and ſtill doth deny; where- 
#pon the ſaid A. ſaith, that he is the worſe, and 
hath Damage, &c. and therefore be brings his 
Suit, &c. 


Action of Covenant is brought where a Man 
is bound by Covenant in a Deed, entred into by 
two or more Perſons to do, or not to do ſome 
Act or Thing agreed betwixt them, when he 
hath broke the ſame: And is divided into, 


t. Covenant perſonal for doing any Thing. 
2. Covenant real concerning Lands. 


t. A Covenant between. Perſons muſt be to 
do what is lawful and poſſible, or it will not be 
binding: And in ſuch Caſe, where there is any 
Agreement under Hand and Seal, Action of Cove- 
riant may be brought on it; and if one is Party 
to a Deed, his Agreement to pay amounts to 2 

Covenant, 2 Mod. 91. | . 
Upon a Bond Action of Covenant lies, it 
proving an Agreement; and if a Perſon covenants 
to pay another a certain Sum of Money at a Day, 
tho he may bring Action of Debt for it; yet may 
Writ of Covenant be had at his Election: But 
5 when 
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when only a Hand is to a Writing, and not 2 
Seal, Covenant lieth not, but Action of the Caſę 
upon Breach of the Agreement. And by Releaſe 
of all Covenants from the Covenantee, a Cove- 
nant is diſcharged, with the Action thereon, Cc. 
2 Danv. Abr. 228. 1 Lill. 346. Alen 39. + 
If a Man covenant with one to pay him Mo- 
ney on a Time to come, and do not ſay to bis 
Executors, Cc. If the Covenantee die before 
the Day, his Lxecutors or Adminiſtrators ſhall 
have Action of Covenant for the Money, and re- 
cover the lame: Alſo in every Caſe where a Teſ- 
tator is bound by a Covenant, the Executor ſhall 
be liable, if it be not determined by the Teſtator's 
Death. Not only Parties to Deeds, but their 
Executors and Adminiſtrators, may take Advan- 
tage of Covenants: But there may be an Agree- 
ment and Covenant, only to be performed by the 
Parties themſelves. Dyer 12. 5 Kep. 16. Cro. 
Eliz. 552. 2 Danv. 235. 
In Deeds and Articles of Covenant, ſometimes 

a Clauſe for Performance with a Penalty is inſert- 
ed; and ather Times, and more frequently Bonds 
are given for the Performance, with a ſufficient 
Penalty, ſeparate from the Deed ; which laſt. be- 
ing ſued, the Jury muſt find the Penalty, but on 
Covenant the Damages only. And commonly the 
Party damnified in this Action fhall recover no- 
thing but Damages for the Breach; except in real 
Actions. F. N. B. 145. 
2. Where it is agreed, that one Man. ſhall pay 
1001, to another for Lands in ſuch a Place, this 
is a mutual real Covenant; and Action of Cove- 
nant lies, if the other Party refuſeth to convey, 
c. And when Covenants are diſtin& and mu- 
tual, ſeveral Actions may be brought againſt the 
—_ | - Parties ; 
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parties; but if there be mutual Covenants, and 
the one not to be performed before a Covenant 
Precedent, there the Covenant is not ſueable till 
the other is performed. 1 Sid. 423. 2 Mod. 74. 

A Perſon covenants expreſly to repair a Houſe, 
and it is burnt down by Lightning, or any other 
| Aceident, yet he ought to repair it, or Action of 
Covenant lies againſt him ; for it was in his Power 
to have guarded againſt it by bis Contract, by 
Exception, &c. Tho'a Tenant is not fo bound, 
by Covenant in Law. But where the Uſe of a 
Thing is demiſed, and it runs to Decay, ſo that 
the Leſſee or Tenant cannot have the Benefit of 
its for this no Action of Covenant lieth for the 
Lefſee: And if the Leaſe, &c. is not good there 
can be no Covenant, nor any Breach. 1 Lill. Abr. 
349. Telv. 19. 2 Danv. Abr. 233. 

If a Man make a Leaſe of Lands for Years; 
and then turns out the Leſſee, he ſhall have Cove- 
nant againſt the Leſſor, though there be no ex- 
preſs Covenant in the Deed: But in Cale a Stran- 
ger enters before ſuch Leſſee, the Leſſee ſball not 
have an Action of Covenant upon this Ouſter, 
becauſe he was never a Leſſee in Privity to have 
the Action; yet a Stranger to the Deed may not 
take Advantage of a Covenant. Telv. 18. 

A Covenant for the Leſſee to enjoy againſt all 
Men, extends not to tortious Acts and Entries; 
c. for which the Leſſee hath his proper Reme- 
dy againſt the Aggreſſors. If a Perſon cove- 
nants in a Deed, that he hath good Right to 
grant, &c. and he hath no Right, it is Breach 
of Covenant, for which Action of Covenant li- 
eth: And where a Man by his own Act diſables 
| himſelf to perform a Covenant, it is a Breach 
thereof; and no Duty or.Cauſe of Action ariles 
| E 2 upon 


123. 5 Rep. 21. 
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upon any Covenant, tilt it be broken. Laugh, 

2 Bulſt. 12. | 
On Covenants in general, if the Plaintiff have 

Judgment in an Action for one Breach, and aſter- 


wards the Covenantor breaks his Covenant again, 


a new Action may be brought; and fo for every 
Breach : Or in Covenants perpetual, upon a new 
Breach, a Scire facias may be had on the former 
Judgment, and the Plaintiff need not bring any 
new Writ of Covenant. 1 Rep. 154. Cro. Eliz. 5. 


Form of a Declaration in Covenant. 


London, to A B. complains of C. D. in the 
wit. 0 


Cuſtody of, &c. of a Plea of 
Covenants broken, (or Breach of Covenants,) For 
that whereas by certain Articles of Agreement, in- 
dented and made at L. aforeſaid, that is to ſay, 
in the Pariſh and Ward of, &c. on the Day, &c. 
in the Tear of the Reign, &c. by and between the 
aforeſaid A. by the Name of A. B. of, &c. Gen- 
tleman, of the one Part, and the ſaid C. by the 
Name of C. D. of, &c. of the other Part; (which 
other Part of the ſaid Articles, ſealed with the 


Seal of the ſaid C. bearing Date the ſame Day 


and Tear above, the ſaid A. brings here into Court) 
# was concluded and agreed between the ſaid A. 
aud C. their Executors, Adminiſtrators and A, 
figns, that, &c. (reciting the Articles, or the par- 
ticular Clauſe for Payment of Money, &e. where- 
in the Breach is to be affigned, with the Penalty 
annexed) as by the ſaid Articles of Agreement 
indented doth more fully appear: And the ſaid A. 
in Fatt ſaith, that the aforeſaid Articles of Agree- 
ment indented were ſealed and executed at L. uith- 
in the Pariſh and Ward aforeſaid, on the Day, &c. 
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gl Of Actions and Remedies, 53 
In the Year aboveſaid, and that the ſaid C. nei- 
mier on the ſaid Day of, &c. in the Tear, &c. a- 

"* foreſaid, or at any Time afterwards hitherto, alths! 
2 I trhereunto often required by the ſaid A. hath paid 
s* FX 70 him the ſaid A. the ſaid Sum of, &c. in the 
„ XZ ſaid Articles of Agreement indented, ſpecified, &c. 
7 And alſo the ſaid A. in Fatt further ſaith, that 
Ww the ſaid C. tho often required thereto by the ſaid 
rr A. hath not performed all or any of the Articles of 
Yy XZ Avreement or Covenants in the aforefaid Indenture 
75. contained, which on the Part and Behalf of the ſaid 
C. ought to be done and performed, according to the 
Form and Effect of the ſaid Indenture ; but to ds 
or perform the ſame hath hitherto refuſed, and ſtill 


he doth refuſe; whereupon the ſaid A. ſaith, that he 
of is the worſe, and hath Damage, &c. and therefore 
or he brings bis Suit, 

u- 8 

cc. A Pla that all Covenants are performed. 
u= N D the ſaid C. comes and defends, &c. and 
be ſaith, That all and ſingular the Covenants,, 
>< Grants, Articles and Agreements in the Inden- 
the ture above contained, on the Part and Behalf o 

ay the ſaid C. to be obſerved, performed, fufilled and 


= kept, are and from the Time of the making of the 
A. Fidenture aforeſaid, until the Day of exhibiting 


4j- FX of the Bill of the ſaid A. were. well and triffy ob- 
ar- FX ſerved, performed, fulfilled and kept, according to 
re- the true Intent and Meaning of the ſaid Indenture; 
Ity and this he is ready to verify : Whereupon he prays 
ext Judgment if the faid, &c. | | 
A. 
ce Action of Detinue lies for Recovery of Goods 
ch or Chattles, lent and delivered-to a Man to keep, 
i 'Þ > 

3 

1 


5 ä 
7 8 FLIES 
"= 3 
—_— 
p 


x 
- 
4 
4 : 
1 


— 
— — — - 


— —— — 


1 

. 

© 30; 

11 
FF: 
* 35 

l 

ſ 

1 
N 

4 


1 
: 
1 
1 
13 
'Þ 
1 5 
Fl 
: 


Sr 
& — th 


—— —_— 
„ 
— 


* 
rr 
——ʒ— A 


—__ - 
bt == 


LOYJ 
oa 
. 
e a 
3 — vr _ 


— . 
- 2 2 
— 5 
G 
— ot — be 
„ . — — - * P 1 
- $2 ̃ —— ̃ ẽꝶñ! 2:2 ²˙ ü 


> of der * — — 444 
EE ee ee EO” OR — FUR T "IS. > a. —— 


POTS O'S. 4 
* 0 


— 
* — % 
— I 
r 2 
3 3 


— — 


— 


— 


fs wes A, 
— —ů— 
wad Toad > I 
— E—— i ot wor roar SPED. 


dt. 


_. another Money, Corn, or the like, he cannot ex- 
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or to deliver over to a third Perſon, who re- 
fuſes to re-deliver them, and detains them in his 
Hands, It is uſed in theſe two Caſes: 


1. For recovering Goods detained. 
2. For Recovery of Deeds and Charters. 


1. This Action lieth for any Thing certain and 
valuable, wherein one may have a Right or Proper- 
ty; as for Cattle, Cloth, Houſhold-Goods, Plate, 
Jewels, Bags of Money ſealed, or Cheſts of 
Money lock'd, Sacks of Corn, Loads of Wood, 
Cc. but for Money out of a Bag, or Corn out 
of a Sack, Cc. Detinue lies not, becauſe they 
cannot be diſtinguiſhed from another Man's Corn 
or Money; and therefore the Party muſt have an 
Action on the Caſe, & c. F. N. B. 138. 1 Inſt. 286, 

The Thing detained muſt be once in the Poſ- 
ſeſſion of the Defendant ; which is not to be al- 
tered by Act of Law, as Seizure in Execution, 
cc. and the Nature of the Thing muſt continue 
without Alteration, to entitle this Action; ſo that 
if Leather be made into Shoes, or Timber be uſed 


in Building, Cc. the Writ of Detinue will not 
lie. In Caſe of Delivery of Goods, if a Perſon 


to whom a Thing is delivered dieth, Detinue may 
be brought againſt his Executors, or againſt any 
Perſon to whom the ſame comes; as if Things be 
delivered to be kept, whether by the Party, or his 
Father, Anceſtor, &c. he may bring this Action 
i detained. 11 Rep. 89. 4 Rep. 83. 

If one lend me a Horſe, or ſuch like Thing, 
he muſt have the very Thing reſtored, Cc. or 
Detinue lies againſt me: Though where Goods, 
Cc. are delivered by Way of Loan, as if one lend 
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pe& the ſame Thing again; but the ſame in Spe- 
cie and Quantity, Grantees of Goods, and Per- 
ſons to whom They are to be delivered over, 
(c. ſhail have Action of Detinue: And if a Man 
bargain and ſell Goods, upon Condition to bg 
void, on Payment of Money at a Day; if he pays 
it, he may have Detinue for the Goods. 1 Inſt. 
89. Cro. Eliz. 267. 1 Bulſt. 69. | 
A general Action of Detinue lies againſt one 
that finds a Man's Goods; though if I deliver any 
Thing to a Perſon, to re-deliver to me, and he 
loſes it, if another finds the Thing, and delivers 
it to one who has Right to the ſame, he is not 
chargeable to me in Detinue : But where any 
Goods are delivered to a Man, and he delivers 
them to another, Action of Detinue may be had 


againſt the ſecond Perſon; and if he deliver the 


Goods to a Party having Right thereto, yet tis 
ſaid he is anſwerable. 9 H. 6. 58, 2 Dau. 


Abr. 511. 


If a Perſon receives Goods of me for my Uſe, 


1 may take my Goods again without Requeſt; 


or if they are left or delivered to deliver to ano- 
ther Man, before they are delivered I may coun- 
termand the Authority, and require rhe Goods 
again; and may bring an Action, or take the 


Goods where I find them. 1 Iuſt. 498. 


2. Action of Detinue may be had for Charters, 
which make the Title of Lands; and the Heir 
ſhall have a Detinue of Charters or Writings, 
altho' he hath not the Lands: And in this Action, 
Judgment is given to deliver the Deed found by 
Verdict to be detained, or the Value, &c. But 
if the Iſſue be upon the Detinue, and it is found 
that the Defendant: hath burnt or deſtroyed the 
Charters, the Judgment ſhall be for-the Plaintiff 
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to recover the Land in Damages; and not the 
Deeds, which it appears cannot be had. F. N. B. 
308. 2 Roll. Abr. 101. 4 6 

Where the Charters relate to the Freehold, 
Detinue muſt be bropght in the Common Pleas, 
and in no other Court: And the Defendant can- 
not wage Law upon a Detinue of Writings con- 
cerning the Inheritance of Lands, nor of any In- 
denture of Leaſe for Years ; but a Defendant may 
wage his Law in Detinue in almoſt all — 
touching Goods or Chattels; to prevent which 
Trover may be brought, when the Converſion 
changes the Detinue to Action of the Caſe, and 
he cannot wage his Law. 1 Co. uſt. 286. | 


To rm of a Declaration in Action of De: 
| tinue. 


B. complains of C. D. in Cuſtody of the 

« Marſhal, &c. of a Plea, that he render 

him Chatte!s to the Value of Twenty Pounds, 
which he unjuſily detains from him, &c. For that 
whereas the jaid A. on the Day, &c. in the Tear 
of, &c. at M. in the County aforeſaid, delivered 
to the ſaid C. divers Chattels, that is to. ſay, One 
yelow Mohair Bed, with the Feather-Bed, Bolſter 
and two Pillows, &c. belonging, and one Wallunt- 
Tree Table, a Pier Looking-Glaſs, &c. of the 
Value of, &c. to be ſafe kept by the ſaid C. and 
to him the ſaid A. to be re-delivered, when he 


| fbould be thereto required; yet the ſaid C. tho* 


often required, the Chattels aforeſaid hath not re- 
delivered to the ſaid A. but the ſame to him 
hitherto to re- deli ver hath denied, and ſtil doth 
deny, and unjuſily detain; whereupon the ſaif g. 
; | = : | faith, 
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ſaith, that he is the worſe, and hath Damage to 


the Value, &c. and thereof he brings his Suit, &c. 


Aftion of Trover and Converſion is a ſpecial 
Action of the Caſe, lying where a Man having 
found Goods refuſeth to deliver them to the 
Owner upon Demand. Or if one hath in his 
Poſſeſſion my Goods, by Delivery to him, and he 
ſells or uſes them without my Conſent, this is a 
Converſion for which Trover lies ; and ſo if he 
dath not actually convert them, but doth not de- 
liver them to me on Demand. 

An Action of Trover, or Detinue may be 
brought for Goods detain'd ; for the Party ſhall 
have his Goods detained, if they may be had, or 


Damages to the Value for the Detaining and Con- 


verſion of them: After the Goods are demanded, 
if the Perſon having them denies the Delivery 
thereof, Detinue or this Action lies; and a Denial 
to deliver is a Converſion in Law: Alfo Treſ- 
paſs or Trover lies for the ſame Thing; and the 
Alledging the Converſion of the Goods in Tref- 
pals, is to aggravate Damages. If where a Bond, 
Cc. is detained, the Money be received thereon, 
Action of Account lies againſt the Receiver, coc. 

2. Cro. 50. Lutw. 1526. 1 Co. 723. | 
For any live Goods, or Things inanimate, Tro- 
ver will lie; and a Plaintiff may chuſe to have 
his Action of Trover againſt the firſt Finder of 
the Goods, or any other who gets them after- 
wards; and an Executor may bring Trover for 
the Goods of the Teſtator: And either by find- 
ding or Delivery of Goods, as the Defendant hath 
a lawfu] Poſſeſſion, there muſt be a Demand and 
Refuſal to make the Converſion ; but if the Poſ- 
Aſſion was tortious, as if the Defendant take a- 
way 
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way my Hat, Cc. the very Taking is a ſufficient 
Proof of a Converſion, without any Thing far- 
ther. Sid. 264. 3 Salk. 365. 

The Action of Trover and Converſion lieth 
for Goods, altho' they come into the Poſſeſſion of 
the Plaintiff before the Action brought, which 
doth not ſatisfy for the Detainer, or purge the 
Wrong: In caſe a Perfon takes the Horſe of ano- 
ther, and rides him, and then delivers the ſame to 
the Party, he may notwithſtanding have IT rover, 
it being a Converſion, and Re- delivery is no Bar: 
But where a Defendant generally tenders the 
Goods, if the Plaintiff refuſe to receive them, 
that will go in Mitigation. of Damages; tho' the 
Plaintiff may bring Trover till, 1 Danv. Abr. 21. 
3 N 42 4. 

One puts out Cattle to Paſture, and then ſells 
them, the Buyer may have Trover againſt the 
Farmer, Cc. if he refuſes to let them go till paid 
for ; and his Remedy muſt be by Action for what 
is due to him for depalturing the Cattle: For 
he may not detain them for the Debt; as in Caſe 
of an Inn-keeper, or Taylor, &c. for Things in 
their Cuſtody. Cro. Car. 27. 2 Lill. Abr. 622. 

If a Man finds Goods, he ought not to abuſe 
or uſe them, for therein lies the Offence, to found 
this Action, the Point of which is the Converſion ; 
in this Caſe, the Party finding is to deliver them 
on Demand, cc. though he may anſwer, that he 
knows not whether the Plaintiff is the true 
Owner. And where Goods loſt are found in the 
Hands of another, if he bought them in open 
Fair or Market, this alters the Property, and the 
Plaintiff cannot recover them from him. 1 Danv. 
Abr. 22. 1 Inſt. 498. 
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In Action of Trover, if a Converſion cannot 
be proved, then Proof is to be had of a Demard 
made of the Thing, before the Action brought, 
and that it was not delivered; avd the Property 
of the Plaintift muſt be proved, before the Goods 
came to the Defendant's Hands, Oc. | 


The Form of a Declaration in 'T rover. 


London, to B. complains of C. D. in the 

wit. + Cuſtody of, &c, For that 
whereas the ſaid A. the Day, &c. in the Tear of 
the Reign, &c. at L. aforeſaid, in the Pariſh and 
ard, &c. was poſſeſſed of one large Silver Tan- 
kard, marked with the Letters, &c. of the Price 
of Six Pounds, as of his own proper Goods ; and. 
being ſo thereof. poſſeſſed, the ſaid A. afterwards, 
that is to ſay, the Day, &c. in the Year aboveſaid, 
at L. aforeſaid, in the Pariſh and Ward aforeſaid, 
the ſaid Tankard out of his Hands and Poſſeſſion 


did caſually loſe, and was deprived of the ſame ; 


which ſaid Tankard afterwards, that is to ſay, the 


ſaid Day, &c. in the, &c. Tear aboveſaid, at L. 


aforeſaid, in the Pariſh aud Ward aforeſaid, by 
finding came to the Hands and Poſſeſſion of the 
ſaid C. Nevertheleſs the ſaid C. knowing the - ſaid 
Tankard to be the proper Tankard of the ſaid A. 


ſaid, in the Pariſo and Ward aforeſaid, the ſaid 


and to him the ſaid A. of Right to belong and 
appertain, contriving and intending crafrily and 


ſultilly to deceive and defraud the ſaid A. in this 


Particular, the Tankard aforeſaid to the ſame A, 
altho' thereunto often required, hath not delivered; 
but the ſaid Tankard afterwards, that is to ſay, 
the Day of, &c. in the Tear aforeſaid, at L. afore- 


5 Of Actions and Remedfes, 


C. to his own proper Uſe did then and there diſ- 
poſe of and convert; to the Damage of the ſaid 
A. &c. and therefore he brings his Suit. 


Form of a Plea in Trover, with a Tra- 
verſe of the Converſion. 


ND the ſaid C. by his Attorney, comes, &c. 

ad ſaith, That the ſaid A. ought not to 
have or maintain his Action aforeſaid againſt him; 
becauſe he fays, that the City f L. is an 
ancient City, and in the ſaid City there is had, 
and from the Trme whereof the Memory of Mun 
is not to the contrary, there always was had and 
kept a common Market every Day in the Met, 
in the Day-time, from the Riſing until the Setting 
of the Sun of the ſame Day, in all open Places 
of the ſaid City, (Sundays and Feſtival Days only 
excepted) for all Perſons freely to buy or ſell, in 
which one Party of the Contractors is a Citizen and 
| Freeman of the ſame City: And the faid C. fur- 
ther ſaith, That the Day of, &c. in the Tear, &c. 
aboveſaid, being Tueſday, and no Peſtival Day, 
one E. F. at L. aforeſaid, iu the Pariſh and Ward 
aforeſaid, was poſſeſſed of the Silver Tankard afore- 
ſaid, and fo being poſſeſſed thereof, then and there 
in the Day-time of the ſaid Day, &c. after Sun 
riſing and before the Sun ſetting of that Day, that 
is to ſay, at Eleven a. Clock in the Forenoon of 
the ſaid Day, for four Pounds of lawful Money of 
Great Britain, unto the ſaid E. by him the ſaid 
C. in Hand paid, then and there in the open 
Market of the ſaid City, the ſaid Tankard in the 
faid open Market then being, did bargain and ſel 
unto the ſaid C. the Tankard aforeſaid, 3 

ai 
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aid C. then being a Freeman and Citizen of the 


ſaid City, that is to ſay, free of the Art or Myſtery 
of, &c. of the City of L. wherely be the ſaid 
C. was poſſeſſed of and entitled to the ſaid Tan- 
kard, as of his proper Goods; and being ſo en- 
titled thereto; the aforeſaid Tankard, afterwards, 
that is to ſay, the ſaid Day, &c. in the Near, 
&c. aboveſaid, at L. in the Pariſh and Ward 
aforeſaid, to the proper Uſe of him the ſaid C. did 
diſpoſe and convert, as it was lawful for him to 
do: Without that, that he is gnilty of any o- 
ther Converfion of the ſaid Tankard, to his Uſe 
in Manner and. Form as the ſaid A. by his De- 


claration aforeſaid hath alledged; and this he is 


ready to verify : Whereupon he prays Judgment, 


af the ſaid A. ought to have or maintain his ſaid 


Action againſt him, &o. 
Action of Slander lieth for defaming a Ter- 


ſon in his Reputation; being no more than an 


Action on the Caſe for Words, c. And when 


Words ſpoken affect a Man's Life, or Liberty, 
Office, Trade, or tend to Loſs of Preferment in 
Marriage, Service, &c. or to his Dilinheritance, 
or which occaſion any particular Damage, this 
Action may be brought. There are ſeveral Divi- 


fions of Actions of Slander as follow : 


1. For charging a Man with particular 


Crimes. | 
2. Slander of Perſons in their Offices and 
Profeſſions. 
3. 3 a Man's Title to an Eſtate, 
c. i 


4- Of Defamation by Libels, 
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witch a certain Perſon, &c. was actionable; tho? 


62 Of Actions and Remedies. 

r. Where any Words are maliciouſly ſpoken of 
another, for which, if true, they would touch 
his Life, or he might be puniſhed, Action of 
Slander lies; as to call a Man Traitor, Robber, 
Felon, Oc. or charge him with the committing 
any of theſe Crimes; or to ſay of one, if he might 
have his Will, he would do ſuch a Thing, which 
Thing is actionable. 10 Rep. 130. Dyer 19. 

To reproach a Perſon with a heinous Crime, 
as that he lay in Wait to rob or murder any one; 
to charge a Man with Rape, that he did raviſh 
or was guilty of raviſhing a certain Woman; or 
ſay he ſhould have been hanged for a Rape, ec. 
and charging one with SoJomy or Buggery, Oc. 
being very penal by the Law, for theſe Action 
hieth. The charging a Perſon with ftealing 
Things, or as a Receiver of ſtolen Goods, are 


actionable; tho' the Words muſt import a certain 
"Charge of Felony, and not be of cutting and 


taking away ſtanding Corn, Apples from Trees, 


c. This Action of Slander may be had for cal- 


ling a Perſon Thief; unleſs ſomething of Qualifi- 
gation be coupled to prove the Thing no Felo- 
ny: And for conſpiring to indi& a Man falſly 
and maliciouſly, of Felony, or other Offence, on 


bis Acquittal, &c. but not if it appears on the 


Trial there was probable Cauſe for the Indict- 
ment. 1 Rep. 589. 1 Cro. 329, 857. 1 Bulſt. 


1111. 


For ſaying of another, that he hath killed, or 


*concealed the Murder of ſuch a Man, Action 


lies; but the Defendant may ſhew that the Party 


is or was alive at the ſpeaking of the Words, 


and then no Action will lie thereon. To ſay of 
one formerly that he was a Witch, and did be- 


not 
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not for calling a Woman Witch, without more 
Words importing that ſhe had bewitched ſome 
Body, or his Goods, c. For ſaying one is a 
Pirate, or Maintainer of Pirates, Action of Slan- 
der lieth ; and ſo it is to ſay of a Man, that he 
did burn a Dwelling- Houle, or a Barn with Corn, 
c. Dyer 236. 1 Brownl, 15. 2 Bulſt. 134. 
Telv. 154. - | . 
Such Words as charge a Perſon with Forgery 
of falſe Deeds, or with Perjury, Bribery, Extor- 
tion, Maintenance, Cc. all which are puniſhable 
by the Common and Statute Laws, and affect a 
Man's Liberty and Eſtate; for theſe Words an 


Addition of Slander may be brought, If one ſay 


of a Perſon, that he could prove him perjur'd, 
in a Court of Record ; or call him perjured Knave, 
Action lies; ſo where a Man ſays he gave another 
Money for forſwearing himſelf; and when the 
Words charge the Party with Subornation of Per- 
jury. 1 Brownl. 18. 3 Brownl. 113, 3 Inſt. 163. 


.1 Danv. Abr. 87. | 


2. To ſay of a Member of Parliament, or a 


Biſhop, Oc. that he is a Papiſt, is actionab'e: 
And for ſaying a Parſon preaches Lies in the Put- 


it, Action of Slander lieth; not if Words are, 

e is a Preacher of falſe Do&rine. If one call a 
Juſlice of Peace falfe Juſtice, &c. A Doctor of 
Phyſick Fool, Aſs, Empirick and Mountebaok ; 
or ſay that a Counſellor is no Lawyer; call an 
Attorney Rogue and Knave in his Profeſſion; or 
to ſay of him that he is not fit to be an Attor- 


ney; and calling a Clerk in Court a corrupt 
Man, Cc. in theſe Caſes Action lies. 


2 Brownl. 
166. 1 Danv. 119, 113. 4 Rep. 15. 


And Action of Slander will lie for Words ſpoke 


'againt a Sheriff, Receiver, Steward of a Court, 


Mayor, 
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Mayor, Conſtable, &c. but the Words ſpoken 
mult relate to the Office, and the Perſon be an 
Officer at that Time. For ſaying of a Merchant 
or Tradeſman, that he is a Beggarly Fellow, and 
not able to pay his Debts; or to call bim Bank- 
rupt, or ſay he will be a Bankrupt ſhortly ; and 
ſaying of any other, that he is a Runaway, and 
dares not ſhew his Face : That a Man is a cheat- 
ing Knave in his Trade; or that he keeps a falſe 


Book in his Shop, Cc. whereby he is injured, 


Action lies. But Words of Heat, as where a 
Perſon in a Paſſion calls another Rogue, Knave, 
or Villain, unleſs he apply the Words, by ſaying 
Villain to ſuch Man, or Knave in ſuch an Af- 
fair, Cc. will bear no Action. 10 Rep. 61. 1 
Danv. 114. Hob. 93. Raym. 184. 

If one ſay, that an Alehouſe-keeper keeps a 
Bawdy-houſe, Action lieth ; but to ſay an Inn- 
keeper harbours Rogues, Cc. is not actionable, 
for his Houſe is common to all Gueſts. For 
calling a Man Whore-maſter, or a Woman Whore, 
except-in London by the Cuſtom of the City, no 
Action lieth: Tho' to ſay of a Man that he is a 
common Whore-maſter, and lay with a certain 
Woman, and is a drunken Fellow, &c. Or that a 
Woman hath a Baſtard, or is with Child, and 
lay with ſuch a Man, & c. whereby either of them 
loſe their Marriage, are actionable; but not with- 
out. ſpecial Damage on Action at Common Law. 
Cro. Eliz. 582: 2 Roll. Rep. 136. 4 Rep. 16. 2 
Salk. 696. 

Where a Man is courting a Woman, if another 
ſay of him, that he hath the French Diſeaſe, &c. 
or for ſaying of a Perſon, he hath the Pox, Le- 
proſy, &c. by Reaſon of which he ought by Law 
to be ſeparated frotn Society, Action of Slander 
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ies: But tis otherwiſe if the Words are that 
he had the Pox, after cured. The Saying of one 
who ſtands for a Place, that he is an ignorant 
Man, and not qualified; or of a Parſon, that he 
is an Excommunicate, &c. if thereby he loſeth 
his Preferment, and the Servant his Service, tis 
actionable. Cro. Fac. 430. 1 Danv. Abr. 87, 103. 
1 Leu. 248. 92 

3. Slandering the Title of another Perſon is 
actionable; as to ſay he has no Right to ſuch a 
Houſe or Lands, or that he hath no good Eſtate 
therein, &c. when he is about to ſell or let the 
ſame, and by this Slander the Chapman falls off, 
And for calling a Man Baſtard, that is Heir to 
an Eſtate, Action lieth ; tho* he be not about to 
ſell it, and he have no particular Loſs by ſpeaking 
the: Words, for thereby the Title of the Land 
may be drawn in Queſtion: But tis ſaid, if he be 
an Heir apparent, the Action lies not till he is 
diſinherited or prejudiced by it; and if he who 
ſpoke the Words claim the Eſtate as next Heir, 
the Action will not lie, which may be ſet forth 


by way of Bar. 1 Rep. 77. 4 Rep. 18. 1 Dattv. 
8 


As to Slander of Perſons, tho' ſcandalous Words 
are ſpoken before a Man's Face, or behind his 
Back, by way of Affirmation or Report, in Jeſt 
or Earneſt, when ſober or drunk, &c. they are 
actionable; and ſo it is if the Words are ſpoke di- 
rectly or indirectly, or obliquely; and tho' they are 
pronounced in any Language, if underſtood: But 
where they can have a double Interpretion, 
they ſhall be taken in the mildeſt Senſe, that no 
Action ſhall lie. 4 Rep. 14. Hob, 236. Cro. Jac. 
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66 Ok Actions and Remedies: 
If one ſay that another ſaid a third Perſon did 


a certain ſcandalous Thing, ſuch third Perſon may 


have his Action of Slander againſt the firſt Man, 
with an Averment that the ſecond never ſaid ſo, 
whereby the firſt is the Author of the Scandal. 
In Caſe the Slander proceeds from a Man's Wiſe, 
the Husband and Wife mult. be ſued for it, and 
not ſhe alone: And for any Scandal againſt the 
Wife, he and ſhe are to bring the Action; but 


for Words againſt both a Man and his Wife, the 


Husband may proſecute one Action for his Slan- 
der, and he and the Wife may afterwards ſue 
another Action for hers. Cro.. Jac. 406. Styles 
113, IGE. 

When the Words are utterly incertain, no In- 
nuendo or Averment can make them good; and 
to theſe Actions the Defendant may plead: the 
general Iſſue, Not guilty; or if the Plaintiff de- 
elares on ſome of the Words only, when all to- 
gether they are not actionable, he may ſet them 
forth at large as he ſpoke them, and Traverſe or 
juſtify the Whole, &c. Alſo if the Defendant 
can make Proof of the Words, he may plead 
ſpecial Juſtification 5 but if the Plea be not made 
good, Damages will be aggravated. Styles 70. 
Raym. 61. Co. Ent. 26. 

4. Defamation by Libel, as by ſcandalous Wri- 
ting, Cc. is likewiſe actionable; and Printing or 
Writing may be libellous, if the Scandal is not 
charged in direct Terms, but ironically, or tho” 
there be only the firſt and laſt Letter of the Name, 
if the Jury will find it to point at a particular 
Perſon: And the Perſon who is the Author or 
Contriver, and the Procurer, and Publiſher of a 
Libel, knowing it to be ſuch, are all puniſhable ; 
as are Bookſellers, &'c. who ſell Libels, altho? 


they 


they know not the Contents thereof. 5 Rep- 
125. Moor 862. 5 Mod. 167. 1 


And a Libeller ſhalt be puniſhed, although the 


Party of whom the Words be ſpoken is dead ; 
and notwithſtanding the Matter of the Libel is 
true, for it is not material whether it be true or 
falſe, if the Proſecution be by way of Indi&- 
ment or Information; but in an Action of the 
Caſe, one may juſtify that it is true. Hob. 253. 
Hardr. 470. | 
But Scandalous Matter in legal Proceedings, al- 
ledged in a Court of Juſtice, amounts not to any 
Libel, &c. N | 


The Form of a Declaration in Action of 


A B. complains of C. D. in Cuſtody of the 
„ Marſhal, &c. For vhat whereas the ſaid 
A. is a good, true and faithful Subjef of our 
Lord the now King,” and hath hitherto from the 
Time of his Birth, behaved himſelf as a true Sub- 
Jett of our ſaid Lord the King, and his Predeceſ- 
ſors, Kings and Oueens of this Realm; and for 
the whole Time aforeſaid was reckoned, eſteemed 
and reputed of good Name, Fame, Behaviour, 
Condition and Converſation, as well among his 
Neighbours as all other faithful Subjects of our 
ſaid Lord the now King, to whom the ſaid A. 
was known : And whereas the ſaid A. now is, and 
for the Space of fifteen Years laſt paſt, has been a 
Linen-Draper, and hath skilfully exercifed and 
uſed the fra Trade and Myſtery during all that 
Time, that is to ſay, at, &c. in the County afore- 
aid ; and in all the ſaid Time hath ſufficiently 
| F 2 got 
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got and gained his Living, and a Support for him 
and his Family, by exercifing. the Art or Myſtery 
oreſaid ; and the ſaid A. hath juſtly and hoxeſtly 
or the whole Time aforeſaid, bought divers Wares 
and Merchandizes, and other Things appertaining 
to the Trade of him the ſaid A. for the better Sup- 
port of himſelf aud Family, and 10 the great In- 
creaſe of his Riches, of ſeveral Perſons Creditors 
z the ſaid A. refiding and dwelling at, &c. afore- 
aid, as well upon Credit, as for ready Money in 
Hand paid; and hath always, upon Requeſt, paid 
and ſatisfied all and ſingular Sums of Money, for 
the Things or Wares whatſoever by him upon 


Credit bought and received of any Perſons for all 


the Time aforeſaid, or in any Manner had, and 
all other his Debts, without Fraud or Delay; and 
by that Means obtained to himſelf great Credit, Re- 
putation and Eſteem of divers faithful Subjects of 
our ſaid Lord the King, with whom the ſaid A. 
did trade and deal in the Art or Myſtery afore- 
ſaid; or in any other Manner. Tet the ſaid C. not 
ignorant of the Premiſſes, but contriving and ma- 
liciouſly intending not only to hurt, impair and 
injure the good Name, Fame, Credit aud Repu- 
tation of the ſaid A. but to draw him the ſaid A. 
into great Miſtruſt and Diſcredit, among the Sub- 
jects of our ſaid Lord the now King, with whom 
the ſaid A. had any Commerce or Dealings in. his 
Art and Myſtery aforeſaid, and ſo that for the 
future no Perſon ſhould give any Credit to the ſaid 
A. and likewiſe to leſſen the Knowledge of the ſaid 
A. in his Art aforeſaid, on the Day, &c. at, &c. 
aforeſaid, diſcourſing with certain Subjects of our 
ſaid Lord the King, of the ſaid A. and of his 
Art or Myſtery aforeſaid and his Knowledge there- 
in, in the Preſence and Hearing of very many __ 

7 ons 
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ſons, then and there being preſent, did falſly, ma- 
viciouſly, and publickly ſpeak, affirm, report, utter 


and publiſh of the ſaid A. theſe falſe, ſcandalous 
and malicious Words following, that is to ſay, 


He (meaning the ſaid A.) doth not underſtand 
his Buſineſs, (meaning the Art or Myſtery of him 
the ſaid A. and he (meaning again the ſaid A.) 
is broke, and hath no Linen to ſhew; by the 
ſpeaking, uttering and publiſhing of which ſaid 
A aud ſcandalous Words, the ſaid A. is not 
only injured in his good Name, Fame, Credit and 
Eſteem aforeſaid, and greatly ſcandalized in his 
Art and Myſtery aforeſaid, but alſo upon that 
Account, his Neighbours and divers other Sub- 
jects of our ſaid Lord the now King, with whom 
the ſaid A. then before uſed to deal in his Art or 
Myſtery, and who before that Time had ſold dis 


vers Goods and Merchandizes upon Credit to the 
Jame A. have kept themſelves from the Acquain- 


tance of him the ſaid A. and daily more and 


more do withdraw themſelves; and have. entirely 
refuſed to have any Commerce with the ſaid A. 


in Buying, Selling and Bargaining in his Art or 
Myſtery aforeſaid, and to give any Credit to the 
faid A. and ſtill do refuſe and defiſt : Where- 
upon the ſaid A. ſaith, that he is the worſe, and 
hath Damage to the Value, &c. and therefore he 
brings his Suit. | | 


Form of a Declaration for Slandering a 
0 Man's Title. 


Wilts, to B. complains of C. D. in Cuſ- 
wit. » tody of, &c. For that whereas 
the ſaid A. was, and yet is lawfully ſeiſed in 
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his Demeſue as of Fee, of and in one Me ſſuage 
and ten Acres of Land, with the Appurtenances, 
ſituate, lying and being in M. in the County afore- 
ſaid ; and being ſo ſeiſed, the ſaid A. afterwards, 
that is to ſay, the Day, &c. in the Tear, &c. had 
a Conference with one E. F. Gentleman, concerning 
the bargaining, ſelling and aſſuring of the ſaid 
Meſſuage and Land, with the Appurtenances and 
the whole Eſtate, Right, Title, and Int ereſt of 
the ſaid A. in the ſame, for the Sum of Five 
hundred Pounds, of lawful Money of Great Bri- 
tain, zo the ſaid A. by the ſaid E. to be paid, to 
the ſaid E. his Heirs and Aſſigus ; to which 
Bargain and Sale of the Meſſuage and Land afore- 
ſaid, for the Confideration 27 * the ſaid E. 
with the aforeſaid A. had actually agreed, or in- 
tended to agree: Nevertheleſs the aforeſaid C. 
not being ignorant of the Premiſſes, but malici- 
ouſly intending the ſaid A. in that Particular 
0 oppreſ: and injure, and altogether to hinder the 
ſaid A. from the Sale and Alienation of the ſaid 
Meſſuage and ten Acres of Land, with the Ap- 
purtenances, and of his whole Right, Title and 
Intereſt in the ſame, and a the Right, Eſtate 
and Title of the ſaid A. of, in and to the ſaid 
Meſſuage and Land, with the Appurtenances, 
greatly to ſcandalize, afterwards, that is to ſay, 
on the Day of, &c. in the Tear, &c. aboveſaid, at 
M. aforeſaid, in the Preſence and Hearing of one 
G. H. and of divers other faithful Subjects of our 
Lord the now King, did ſcandalouſly, maliciouſly 
and openly ſay, affirm, repeat and publiſh of the 
ſaid A. theſe Engliſh Words following, that is to 
ſay, Mr. A. B. (meaning the aforejgid A.) bath 
no Right or Title to the Meſſuage and. Land 
in, &e. (meaning the aforeſaid Meſſuage and 5 
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Ok Actions and Remedies, 71 
Acres.) And if you (the aforeſaid G. H. meaning) 


will give me (meaning the ſaid C) Five Shillings, 


J vill give you Ten Pounds, if the Lands (mean- 
ing the ſaid ten Acres) be not recovered againſt 
the ſaid A. B. By Reaſon of which ſcandalous 
Words aforeſaid, ſo ſpoken, affirmed and publiſhed, 
the aforeſaid E. doubting and fearing the Eſtate, 
Right and Title of the ſaid A. of and-in the ſaid 
Meſſuage and teu Acres of Land, with the Appure 
tenances, not to be good and valid in Law, his 
Bargain aforeſaid with the ſaid A. for the ſaid 
Meſſuage and Land, and the Right, Title, aud 
Intereſt of the ſaid A. in the ſame, to hold and 
perform altogether refuſed; and alſo di vers other 
Subjects of our ſaid Lord the King, who before 
the ſaying and publiſbing of the ſcandalous Words 
aforeſaid, with the ſaid A. for the aforeſaid Meſ- 
ſuage and ten Acres of Land, and for his Right 
and Intereſt in the Jame, would have bargained 
and contrafted, by Occafion of the ſaying of the 
ſaid Words, with him the (aid A. concerning the 
ſaid Meſſuage and Land, in any Way to meddle 
entirely did refuſe; to the Damage of the ſaid 
A. &c. and therefore he brings his Suit, &c. 


A8ion of Aſſault and Battery is an Action 


for a Treſpaſs againſt a Man's Perſon, where any 


1 done to — a _ Manner ; 
as by ſtriking or beating of a Man, ing, jolt- 
ing, . — upon the Noſe, Cc. and — In- 
dictment for this Offence for a Breach of the 
Peace, the Party ſhall be fined; ſo on an Action 
he ſhall render Damages Dalt. 282. | 
If a Man in Anger lift up or ſtretch forth his 
Arm, and offer to ſtrike or menace another; or 


hold up any Weapon to Krike at him, being 
| SR within. 
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within his Reach; or ſhall thruſt or puſh a Per- 
ton; caſt a Stone at! him, tho he be not ſtruck 

herewith; throw Wine in another's Face, or upon 
bis Clothes, Oc. Theſe are Treſpaſſes and Af- 
ſaults in Law, for which Action lies: And if 
one threaten to beat or do me ſome Bodily Miſ- 
Chief, or lieth in wait to do it; if I dare not fol- 
low my Buſineſs as at other Times, and I have 
any Loſs thereby, I may have this Action. Bro. 
Treſp. 236. Finch 29. 18 Ed. 4. 28. 

To hold a Perſon by the Arm is an Aſſault, if 
not Battery; and to ſtrike one, altho' he is not 
hurt with the Blow); and ftriking at him, if he be 
neither hit nor hurt, have been held an Aſſault ; 
For it does not always imply a Hitting or Blow, 
becauſe in Treſpaſs for Aſſault and Battery, a 
Defendant may be found guilty of the Aſſault, 
and excuſed of the Battery. But if any one ſtrike 
at another, at a great Diſtance; or if it be near, 
or he throw Stones at him, &c. merrily or acci- 
dentally, and not purpoſely, no Action will lie. 
$23 . ., Nie av; tv oc 5 1 
It is ſaid the leaff touching of another in An- 

er is a Battery; and though Battery may not be 
committed by attempting to beat, but generally 
a Stroke muſt be actually given; yet if one comes 
to the Aſſiſtance of another who is beating à 
third Perſon, tbo' he do not touch him, he is 
guilty of Battery; and he who commands or pro- 
cures a Battery to be done, may be charged as a 
Principal in this Action. And ſpitting in a Man's 
Face, Cc. is Battery, if not done by Accident. 
Hob. 176. 1 Inſt. 57. 6 Mod. 149, 172. 

If two or more Perſons meet in a narrow Paſ- 
ſage, and without any Violence or Deſigu of 
Harm, the one touches the other gently, «ay 
EL | 8 6 
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be no Battery: Though if any of them uſe Vio- 
lence to force his Way in a rude Manner, or any 
Struggle is made about the Paſſage to that Degree 
to do Hurt; it will be a Battery, for which 
| Action of Aſſault and Battery lieth, Mod. Ca. 
149. ; 4 | ; 
To lay Hands gently on another, not in Anger, 
is no Battery to found an Action; the Law will 
not preſume any Damage: And in this Caſe the 
Defendant may juſtify molliter manus impoſuit. 
Alſo a Man may juſtify an Aſſault, in Defence of 
his Perſon or Goods; or of his Wife, Father, 
Mother, Maſter, &c. and for the Maintenance of 
Juſtice: And when a Perſon is beaten by ano- 
ther, he may return it, and plead that the other's 
Battery was occaſioned by his own Aſſault. Cro. 
Eliz.770. Kel. 64. 2 Inſt. 316. 
A Man and his Wife may have this Action to- 
gether, for any the leaſt Beating of the Wife; in 
Caſe it be ſuch a Battery, as thereby he loſes her 
Company or Service, he alone may bring it: 
And Actions for Loſs and Injury done to the 
Husband, in depriving him of the Converſation 
and Service of his Wife, are generally laid for 
Aſſault and detaining the Wife, &c. whereon 
large Damages are given. 3 Rep. 113. 10 Rep. 
130. 2 Cro. 5 38. 

For the Aſſault and Battery, of a Man's Wife, 
Thild or Servant, the Husband, Father and Ma- 
ſter ſhall have Action of Treſpaſs: But a Huſ- 
band himſelf may'by Law moderately corre& his 
Wife; a Maſter his Servant or Apprentice, a 
School-maſter his Scholar, &. and it will not be 
Battery. 2 Roll. Abr. 546. | 


" 


Where any Man is aſſaulted or beaten, and he 
hath no Witneſſes to proye the ſame, the Party 
"Es KEN lik | inſtead 
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inſtead of this Action may bring an Information 
in the Crown-Office. 8 


The Form of a Declaration in Aſſault 
and Battery. 


South' ton, to B. complains of C. D. in Cuſ- 

wit. + tody of the-Marſhal, &c. of 
that, That he the ſaid C. on the Day of, &c. in 
the Tear of the Reign, &c. with Force and Arms, 
to wit, with Swords, Staves, Fiſts and Knives, in 
and upon the ſaid A. at, &c. in the County afore- 


ſaid, made au Aſſault, and him then aud there 
Aid beat, wound and evilly treat, ſo that his Life 


was greatly diſpaired of ; and other Injuries then 
and there did to him the ſaid A. againſt the Peace 


of our Lord the now King ; to the Damage of the- 


ſaid A. &c. and therefore he brings his Suit. 


Action of Treſpaſs lies generally for any Wrong 
or Damage, which is done with Force and Arms 
by one private Man to another; ſometimes againſt 
the Perſon of a Man, and ſometimes againſt bis 
Goods, and Lands, &c. and I ſhall here divide 
this Action into, | | | 


1. Treſpaſs to a Man's Lands or Goods. 
2. Where divers Actions are brought and 
Treſpaſſes continued. 
3. Action of Treſpaſs by Statute. 


1. In all Treſpaſſes, there ought to be a volun- 


tary AG, and a Damage: And Action of Trel- 
paſs lieth where a Man makes an Entry on the 


Lands of another, and does Damage ; and __ 
5 paſs 
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ſs vi & armis may be brought by him that hath 
the Poſſeſſion of Goods, or of a Houſe, if he be 
diſturb'd in his Poſſeſſion. 2 Roll. Abr. 572. | 
Treſpaſſes actionable are done with Pretence of 
Title, by which the Property is altered, or with 
out Pretence of Title; and they are local, that is 
annexed to a Place, as breaking the Cloſe of ano- 
ther, Cc. or tranſitory, as the carrying away a 
Perſon's Goods, c. A Perſon that bath but 2 
bare Poſſeſſion of a Houſe or Land, may maintain 
Treſpaſs againſt him who has no Right; and he 
who has but the Herbage, may have it for a Wron 
done him in the Grals or Ground, Finch 303, 
198. Ploud. 144. | 
Entring into a Houſe againſt the Will of the 
Owner, is Treſpaſs for which Action lies; but a 
Man may lawfully come into the Houſe of ano- 
ther, to demand or pay Money, &c. For break- 
ing of a Man's Cloſe and Ground; or driving 2 
Cart and Horſes over the Land of another Perſon, 
where there is no lawful Way for it ; for chaſing 
of Cattle, by which Means they die or are dama- 
ed; the taking away Pales, and breaking the 
Doors, Windows, @c. of a Houſe, or Fences 
of Land; for eating Corn of another with Cat- 
tle; fiſhing in another Man's Pond, and breaking 
the Pond; for digging in a Perſon's Coal-Mines, 
and carrying away Coals; plucking up Garden 
Herbs and Roots; tearing of a Bond or other 
Writing, Cc. in all theſe Caſes, all Perſons, that 
do any ſuch Wrongs, may be ſued in Action of 
Treſpaſs. 1 Inſt. 57. 1 Bro. 338, 2 Cro. 463. 
1 Saund. 220, | 
Executors may have this Action for the Teſta- 
tor's Goods, taken out of their Poſſeſſion ; alſo 
Adminiſtrators for Goods of Inteſtates: And 
8 . 1 Church- 
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Church-wardens may bring Treſpaſs for the Pariſh 
Goods, belonging to the Church, &c. But in 
common Actions of Treſpaſs for taking of Goods, 
the Plaintiff muſt alledge a Property in himſelf ; 
for there may be two Intendments ; one that they 
were the Defendant's own Goods, and then the 
Taking is lawful; and the other, that they were 
the Goods of the Plaintiff, when the Taking will 
be wrongful ; tho' where-ever it is indifferent in 
Conſtruction, it ſhall be taken moſt ſtrongly a- 
gainſt the Plaintiff in the Action. F. N. B. 92, 
117. Bro. Treſp. 389. 2 Lev. 20. 

In Treſpaſs againſt three Perſons, one of them 
commits Battery, another Impriſonment, and the 
Third takes the Goods, &c. all at one Time; 
all are guilty of the Whole, and Action lies a- 
gainſt them: So where many come to do a Treſ- 
paſs, and they are all N when done, altho' 
ſome of them only look on ; if they do not de- 
clare their Diſaſſent thereto. 1 Inſt. 57. 10 Rep. 
66. 3 Lev. 324. 

2. If ſeveral] Actions of Treſpaſs be brought 
for the ſame Cauſe, and they are brought to vex 
the Defendant, he may get them joined into 
one; but then the Treſpaſſes muſt not be of ſe- 
veral Natures, which may not be tried in one 
Action: And a Man may have Action of Treſ- 
paſs for divers Treſpaſſes; or for a Treſpaſs done 
in ſeveral Places, if they are in the ſame County; 
for otherwiſe they cannot receive one Trial, they 
being local Cauſes of Action triable in the County 
where done. 2 Lill. Abr. 596. Mich. 24 Car. 
B. R. | | | 

Action of Treſpaſs Y & armis lies not but in 
a Court of Record; and in this Action, perfect 
Notice muſt be taken of the Day when the Treſ- 


4 pals 
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paſs was committed, whether there were not ſe- 
veral Treſpaſles at ſeveral Times, and the Place 
where done, with the Damages ſuſtained : Treſ- 
paſſes continued may be laid with a Continuando 
divers Days, &c. but Things muſt lie in Continu- 
ance; and it is beſt to ſet forth that the Defen- 
dant, between ſuch a Day and ſuch a Day, cut 
ſeveral Trees, Oc. (and not from ſuch a Time to 
ſuch a Time). when Evidence may be given of 
cutting on any Day within thoſe Days. 2 Salk. 
638. Comp. Attorn. 142. 

3. As to Treſpaſſes by Statute, Perſons malici- 
ouſly maiming, wounding, or hurting any Cattle; 
deſtroying any Plantation of Trees, or throwing 
down Incloſures, ſhall forfeit treble Damages, 


not 40 5. Damage in Treſpaſs, the Plaintiff ſhall 
have no more Coſts than Damages ; unleſs the 
Title come in Queſtion or ſomething of the Plain- 
tiff's be carried away, or the Battery be well 
proved, &c. 23 Car. 2. c. 7, 9. If in Treſpaſs 
Defendants are acquitted, they ſhall have Coſts; 
except the Judge certify Cauſe for making them 
Defendants, by 8 & 9 V. 3. c. 11. | 

If the Defendant in Treſpaſs, diſclaims any 
Title to the Land, and the Treſpaſs is involun- 
tary or by Negligence, he may plead a Diſclaimer 
and Tender of Amends before the Action brought, 
Cc. 21 Jac. 1. c. 16. And where a Perſon juſti- 
fies for a Treſpaſs, he muſt confeſs it; and ſhall 


not be excuſed, but upon an inevitable Neceſſity. 
2 Salk, 644. 


The 


The Form of a Declaration in Treſpaſs; 
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B. complains of C. D. in Cuſtody, &c. of 
HA. that, That he the ſaid C. on the Day, &c. 
in the Tear, &c. with Force and Arms, the Houſe 
of the ſaid A. in the Pariſh of, &c. in the County 
of S. aforeſaid, broke and entered, and the Door 
of him the ſaid A. to the Value of Forty Shillings, 
then and there found, he broke, cni, tore dow 
and ſpoiled, aud alſo of that, That the ſaid C. 
on the ſame Day aud Tear aboveſaid, in the Pariſh 
e in the ſaid County, the Wainſcot, Glaſs 


| Windows and Walls of the Houſe aforeſaid of the 
faid A. to the Value of Three Pounds in like Man- 


ner then and there found, he broke, tore, and ſpoil- 
ed; and other Wrongs to the ſaid A. then and there 
did, againſt the Peace of our Sovereign Lord the 
King, and to the Damage of the ſaid A. Kc. and 
thereof he brings his Suit, &c. | | 


Form of a Declaration in Action of Treſ- 
paſs, for ſeveral Treſpaſles: | 


Dorſet, to AA B. complains of C. D. &c. of 
wit. that, That he the ſaid C. the 
Day of, &c. in the Year, &c. with Force and 
Arms, that is to ſay, with Clubs, Staves, &c. the 
Cloſe of the ſaid A. called, &c. at M. in the Coun- 
zy aforeſaid, broke and entered, aud the Graſs of 
him the ſaid A. to the Value of one hundred Shit- 
linge, then and there growing, with his Feet in 
Walking, he trod down and conſumed ; and alſo 
other Graſs or Corn of the ſaid A. to the Value 
of Fifty Shillings, in like Manner there growing, 
| with 
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with certain Beaſts, that is to ſay, with Horſes, 
Oxen, Cows and Sheep, eat up, trod down and con- 
fumed : And alſo in the Ground of the ſaid A. 
called, &c. did dig, and his Earth, to wit, fifty 
Cart-Loads of Earth, to the Value, &c. there caſt 
up, took and carried away; whereby he the ſaid A. 
loft the whole Profit of his Ground aforeſaid, for a 
long Time, that is to ſay, for the Space of, &c. 
And the Treſpaſs above-mentioned, as to the tread- 
ing down and conſuming the Graſs aforeſaid, with 
the aforeſaid Beaſts, 5 the aforeſaid Day, &c. 
in the Year aboveſaid, until the Day, &c, then 
next following, at divers Days and Times continu- 
ed ; and other Wrongs then and there did to the 
faid A. againſt the Peate, &c. and to the Damage 


of the ſaid A. &c. and therefore he brings bis 
Suit. 


Form of a Plea in Action of Treſpaſs. 


'A ND the ſaid C. by, &c. his Attorney, comes 
and defends the Force and Injury, &c. and 
at to the coming with Force and Arms, or uhatſo- 
ever elſe is againſt the Peace of the ſaid Lord the 
King, he ſaith, that he is not guilty thereof, and 
of this he puts himſelf upon his Country; and the 
faid A. doth likewiſe : And as to the Reſidue of 
the ſaid Treſpaſs above ſuppoſed to be done, the- 
ſaid C, ſaith, That the faid A. ought not to have 
or maintain his Action aforeſaid againſt him; be- 
cauſe he ſays, that the Cloſe aforeſaid, called, &c. 
in which the Treſpaſs in the Declaration above is 
fuppoſed to be done, is and at the ſame Time of 
that ſuppoſed Treſpaſs was the Soil and Freehold 
of the ſaid C. by which the ſaid C. at the ſaid 
4 Time 
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Time; the Cloſe aforeſaid as the proper Soil and 
Freehold of him the ſaid C. then entered; and | 
the Graſs aforeſaid, as the proper Graſs of the ſaid | | 
C. in the ſame Cloſe, in which, &c. as in the pro- & 
per Cloſe, Soil and Freehold of the ſaid C. then. 

growing, with the Cattle aforeſaid, eat up, trod 

down and conſumed, &c. as to him it was lawful 

to do: And this he is ready to werify ; wheres. 

fore he prays Judgment, whether the ſaid A. ought 

to have or maintain his Action aforeſaid againſt 

bim. 8 a | 


Action of Eje&ment is brought to recover Poſ- 

ſeſſion of Lands, Cc. illegally kept from the right 
Owner: And it partakes of the Nature both of 

a real and perſonal Action; for the Land and 
Damages are recovered thereon, 1 5 

And this Action lieth where one makes a Leaſe 

to another for a Term of Years, and a third Ouſts 

the. Leſſee, then ſuch Leſſee ſhall bring Ejectment 
againſt the Perſon that ouſted him, and recover 

bis Term and Damages: Alfo Ejectment may be 

brought by a Leſſor againſt the Leſſee holding 

over his Term; or on Non-payment of Rent, 

c. But this is now become the common Action 
for Trial of Titles to Lands; yet where Entry is 
taken away by Diſcent, Fine, Diſſeiſin, &c. Eject- 
ment will not lie, ſo that all Titles cannot be 
tried by it. Reg. Orig. 227. F. N. B. 220. | 

Ejectment mult be brought for a Thing that is 

certain: As of the Manor of A. and ſo many. 
Meſſuages, Cottages, Acres of arable Land, Mea- 
dow, 1 with the Appurtenances, in the Pariſh 
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of, Cc. for the Nature of the Land muſt be ſet 
forth, and be diſtinguiſhed how much of one 
Sort, and how much of another. If a Perſon 
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brings Ejectment of an Acre of Land, in two 


Pariſhes, and the whole is in one, he ſhall recover; 
ſo where Ejectment is of an Acre of Land in 4. 
and Part of it lieth in B. he may recover for ſuch 
Part as lies in 4. And if a Man hath Title to a. 
fourth Part only, and he bring this Action for the 


Whole, he ſhall recover his fourth Part of the.. 


Lands. Cre. Eliz. 339. Plowd. 429. 3 Cro. 13. 
In this Action no Arreſt is to be made, as com- 
monly proſecuted ; only a Declaration in Eject- 


ment, Cc. And if it appears that the Plaintiff 


was ejected after the Leaſe made, it is ſufficient, 


tho' no certain Day be alledged in which it was 


done; the Day is not material, being before the 
Action brought: But the Time of Entry of the 
Plaintiff muli be ſhewn, that it may appear he 
was not a Diſſeiſor, by entering on the Lands be- 


fore the Commencement of his Term, Cc. Alfo 


where Lands in the Leaſe or other Deed differ 
from thoſe in the Declaration, and are not ex- 


actly the ſame; or the Term is difterent, altho?. 


one hath a Verdict in Ejectment, he cannot have 
Judgment. 2 Cro, 311. 2 Lutw. 963. 


The Action of Ejectment is now made ſhort 


and eaſy ; for there is no Occaſion for a Leaſe to 


be made and delivered upon the Premiſſes to the 


Leſſee, and Ouſter and Ejectment of him as for- 
merly, unleſs there be no Tenants in Poſſeſſion, 


Cc. but inſtead of the old Way of ſealing a Leaſe 


on the Premiſles, the Courſe is to draw a Decla- 
ration, feigning a Leaſe for Years to him that 
would try the Title, and a caſual Ejector or De- 
ſendant, who is generally. ſome Friend of the 
Plaintiff's; the Declaration is delivered to the 
Ejector named, and he ſerves a Copy of it on the 
Tenant in Poſſeſſion, or his Wife, and gives No- 
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tice at the Bottom ſor him to appear and defend 
his Title, or that he the feigned Defendant will 
ſuffer Judgment by Default ; whereby the true 
Tenant will be turned out of Poſſeſſion: To this 
Declamtion, the Tenant appears by Attorney, 
and conſents to a Rule to be made Defendant, 
in the Place of the caſual Ejector, and to confeſs 
Leaſe, Entry and Ouſter, and at the Trial ſtand 
upon the Title only; and then the new Defen- 
dant is put into the Declaration, and his Atror- 
ney pleads Not Guilty; whereupon the Cauſe pro- 


ceeds to Iſſue, &c. But if the Tenant doth not 


appear in due Time, and enter into ſuch. Rule, 
on Afſidavit of Service of the Declaration, the 


Court will order Judgment to be entered againſt 


the caſual Ejector, and the Tenant is thereby ouſt- 
ed of his Poſſeſſion. 1 Lill. Abr. 498, 499. 1 
Danv. 665. e 7780 

A Plaintiff in this Action recovers according 
to the Right which he hath at the Time of 
bringing = Action; and one that hath Title to 
the Land in Queſtion, may on Motion be made a 
Defendant with the Tenant in Poſſeſſion, to des 
fend his Title: And a Landlord may be made 
Defendant by the Tenant, with Conſent of ſuch 
Landlord. For as the Poſſeſſion of the Land is pri. 
marily in Queſtion, and to be recovered, that con- 


cCerns the Tenant; and the Title of the Land, which 


is tried collaterally, is concerning ſome other, who 
may be admitted a Defendant with ſuch Tenant : 
Though none other ſhall be admitted, but he 
that hath been in Poſſeſſion, or receives the Rents 


of the Lands, 1 Nel Abr. 694. 1 Lil. 497. 
Where thete is a Recovery by Verdict in Eject- 


ment, Action may be brought for the meſne Pro- 
fits of the Land from the Time of the Deſen- 
& | — dant's 


Ok Actions and Remedies. By 
Uuant's Entry, laid in the Declaration: And if 
there be a judgment againſt the Plaintift, he may 
bring another Action of Treſpaſs and Ejectment 
for the Lands, it being only to recover the Poſ- 
ſeſſion, Cc. wherein Judgment is not final; and 
'tis not like a Writ of Right, where the Title 
alone is try'd.  'Trin. 23 Car. B. R. 

In Ejectment for Non-payment of Rent, Pro- 
ceedings have been ordered to be ſtayed, on 
Payment of the Rent and Coſts; and a new Leaſe 
to be made at the Defendant's Charge. 1 Lid. 
501. And by a late Statute, 'when Half a Year's 
Rent is due from any Tenant, the Landlord way, 
without formal Demand or Re- entry, ſerve a De- 
claration in Ejectment againſt the Tenant, or 
affix it on the Door of the demiſed Meſſuage, 
e. and proving the Rent due, and no ſufficient 
Diſtreſs, ſhall have Judgment to recover the 
Lands : But the Tenant may-file a Bill in Equity 
to be relieved in fix Months,, &c. and thereon 
ſhall hold the Premiſſes according to the Leaſe, 

without a new-one. 4 Geo. 2. c. 28. 28 
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The Form of a Declaration in Ejectment. 


Wilts, to B. complains of C. D. in Cuſtagy 
Wit. X. of the Marſhal, &c. For that 
"whereas T. B. Gentleman, on the Day, &c. in the 
ear of the Reign, &c. at D. in the County of 
Wiks aforeſaid, had demiſed, granted, and to Farm 
let to the ſaid A. two Meſſuages, tuo Gardens, 
and twenty Acres of arable Land, &c. with the 
A 133 fituate and lying in the ſaid Pariſh 
k 1 . in the County aboveſaid z to haue and to hold 
"the aid Tenements- with the Appurtenances, to the 
Jaid A. B. and his Aſſigns, from the Day, &c 
: Go 2 then 
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84 Pk Actions and Remedies. 
then laſt paſt, to the full End and Term of five 
Tears from thence next enſuing, and fully to be com- 
plete and ended: By Virtue of which ſaid Demiſe, he 
the ſaid A. entred into the ſaid Tenements, with 
the Appurtenances, and was thereof poſſeſſed, until 
the aforeſaid C. D afterwards, that is to ſay, on 
the ſame Day of, &c. in the Tear, &c. aforeſaid 
entered with Force and Arms into the ſaid Tene- 


ments with the Appurtenances, in and upon the 
Poſſeſſion of the faid A. and ejected, expelled and 


removed the ſaid A. from his ſaid. Farm, during 


his Term aforeſaid therein not yet expired; and the 
ſaid A. being ſo ejected, expelled and removed, the 
ſaid C. hitherto hath with-held from him, and ftilt 
"doth with-hold the Poſſeſſion thereof; and then and 
there other Injuries did to him againſt the Peace of 
our - ſaid Sovereign Lord the King, and to the Da- 
mage of the ſaid A. thirty Pounds; and therenpou 
he brings his Suit, &c. | 


Form of a Notice for the Tenant to ap- 
| | pear, Ge. 


JAM informed, that you are in Poſſe ion, of 
claim Title to the Premiſſes mentioned in #his 


Declaration of Ejectment, or to ſome Part there- 


o 
* 


of; and I being ſued in this Attion as a caſual 


» Ejettor, and having no Title to the ſame, do 


. adviſe ou to appear next Trinity Term, in his 
Majeſtys Court of King's Bench at Weſtminſter, 


y a Rule of the ſame Court, to cauſe yourſelf to 
be made Defendant in my Stead; otherwiſe * 12 


.. 


by fome Attorney of that Court, and then and there 


4. 


1 


Ok Actions and Remedien. 857 
ſuffer Judgment to be entered againſt me, and yu 
45 TAE out of Poſſeſſion. 944... tab 


Tour loving Friend, - 


'F D 
* * 


Aftion or Writ of Aſſiſe lieth where a Man is 
t out of his Lands or Tenements, and there- 
by diſſeiſed of his Freehold therein: And Te- 
nants in Fee-ſimple, Fee-tail, or for Term of Life, 
may have Aſſiſe of Novel Diſſeiſin of theſe Things 
following: . 


1. Aſſiſe of Lands and Tenements. 
2. Aſſiſe of Rents, Commons, and Tolls. 
3. Of an Office held for Life, &c. 


1. An Aſſiſe may ſometimes be brought for En- 
tries, and Diſturbance in the Poſſeſſion of Lands, 
where Treſpaſs Vi & Armis may not be had 2 
And Aſſiſe will lie in ſome particular Caſes that 
Ejectment doth not, becauſe the Things may be 
put in View to the Jury, F. N. B. 7. 8 Rep. 
775 the Grand Aſſiſe ſerves for the Right of 
Property; ſo the Petit Aſſiſe ſerveth for the Poſs 
ſeſſion: But Aſſiſe muſt be of an actual Free- 
hold, not a Freehold in Law; and if Leſſee for 
Vears, or Tenant at Will be ouſted, the Leſſor 
or he in Remainder may have Aſſiſe, for the 
Freehold was in him at the Time of the 
Diſſeiſin: Alſo if a Perſon, who hath Title to 
enter, ſet his Foot upon the Land and is ouſted, 
that is a ſufficient Seiſin to bring an Aſſiſe. Horn s 
Mirr. Kel, 109, 3 52 
| G3 In 
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Bs Oft Attions and Rentedſes;-- 


Insa Aſſiſe, when the Party purchaſeth the Writ, + 
he ought to find Sureties in the Chancery; and 
the Court of Common Pleas, or King's Bench, 
may hold Plea of Aſſiſes of Land in the County 
of Middleſex, by Writ out of Chancery ; in other 
Counties, ſuch Pleas muſt be tried at the Court of 
Aſſes: And in Actions of Aſſiſe, the Land, Da- 
mages and Coſts are recovered. | 1 Lill. Abr. 105. 
The Complaint need not be ſo certain in Aſſiſe 
as in other Writs; but the Plaintiſt muſt prove 
his Title, then his Seiſin, and Diſſeiſin: And the 
Demandant in Aſſiſe may abridge his Plaint after 
the Jury are charged, before Verdict given. In 
this Action 8 is to recover the Land, 
Cc. by View of the Recoghitofs 5 and if they 
may put the Demandant in Poſſeſſion, it is well 
enough; and the Party recovering ſhall have Writ 
of Seiſin, Oc. Dyer 84. 1 Danv, Abr. 580, 
F 4 If a Man have a Rent iſſuing out of Land 
for Life, in Tail, or in Fee, if he be diſſeiſed of 
the Rent, he ſhall have an Aſſiſe: And if a ter- 
tain Rent be granted out of the Houſe, & c. and 
Six-pence is given in the Name of Seiſm, it is 
ood ; ſo that the Rent being demanded at the 
Fiouſe whente it iſſues, on Non-payment it is a 
Diſſeiſin, for which Aſſiſe lieth. New Nat. Br. 
o. Cro.Car. 500. . Aer, 
A Man is ſeifed of Parcel of a Rent payable 
at a Day, and afterwards' the Tenatit will not 
pay the Reſidue thereof due at the ſame Day; 
e who hath Right to the Rent, may bring -an 
Aſſife of Novel Diſſeiſin for the whole Rent, as 
well of that which he is ſeiſed, as of the Reſidue: 
And that Seifin of Part of the Rent ſhall be a 
Seilin of the Whole, But if a Perſon diſtrains for 


7 his 


bo 
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kis Rent pending an Aſſiſe, he ſhall abate it; 
and Aſſiſe lies not for an Annuity, Oc. Bro. Aſfiſ, 
302. Fitzh,'288, © WIS 1 of 

Aſſiſe may be had of feveral Rents, or of 
Land and Rent, and Offices, and Profits all in 
one Writ. An Aſſiſe lies for Common of Paſture 
for a Man's Cattle, &c. which is ſo neceſlary, 
as without it his Freehold cannot be manured: 
And if a Man have any Profit whatſoever grant- 
ed to him out of Lands for Life, or in Fee, he 
ſhall have Aſſiſe if he be difleiſed of it; ſo of 
Toll, Tronage, Pontage, or Pannage. Br. Al. 
127, 145. 2 Inſt. 411. 4 

3. An Aſſiſe lay at Common Law for an Office; 
and therefore tho' the Statute of Weſtm. 2. men- 
tions only Offices in Fee, yet Aſſiſe lies for an 
Office for Life: And Aſſiſe may be brought by 
Officers where their Proceedings. are according 
to the Civil Law, for the Right of ſuch Offices is 
determinable at Common Law. But if the Office 
be only of Charge, not of Profit, Aſſiſe doth not 
lie thereof. 8 Co. Rep. 47. 1 Danv. Abr. 579. 
The taking 3 d. of 4. for a Capias © againſt 
B. is a ſufficient Seiſin of the Office of Filazer of 
the Common Pleas; and Seiſin of an Office may 
he alledged by taking Money for the Buſineſs 
done, and the Place where the Officer ſat be 
put in View : If the Office extends into divers 
Towns, or Counties, Aſſiſe lies for the Profits 
in any Town or Place, Cc. And if one be 
ouſted of Parcel of the Profits of his Office, this 
may be alledged to be an Ouſter of the Whole: 
Tho' by Coke's Reports, he ſhall have Aſſiſe only 
of the Part of the Profits whergof he is diſſeiſed; 
and not of the whole Office, unleſs he be diſſeiſed 
of the Whole. Dyer 114, 63: 8 Rep. 49. 
* * In 
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In Aſſiſe for an ancient Office, the Demandant 
in bis Plaint need not ſhew what Fee or Profit is 
belonging to it ; but in a newly erected. Office he 
mult; And if the Aſſiſe concerns the King and 
his Prerogative, the. Judges may be prohibited to 
proceed therein, by. Writ De non ulterius proſe- 
guendo Rege inconſulto. 8 Rep. 49. 1 Nelſ. Abr. 
* — is alſo an Aſſiſe of Mortdauceſtor, that 
lies Where a Man's Father, Mother, Brother, 
Siſter, Uncle, Aunt, Cc. died ſeiſed of Lands in 
Fee- ſimple, and after their Deaths, a Stranger 
abateth or enters into the ſame: Which is good 
as well againſt the Abator, as any other in Poſ- 
ſeſſion; but it lieth not againſt Brothers or Siſters, 
Cc. only againſt Strangers. Reg. Orig. 223. 1 
Juſt. 242. | PEAT 
And. Aſſiſe of Darrein Preſentment, where a 
Man and his Anceſtors have preſented a Clerk to 
a Church, and after the Church becoming void, 
a Stranger preſents his Clerk to the ſame Church, 
whereby. the Perſon having Right is diſturbed. 
Cc. Reg. Orig. 30. | | | 


The Form of a Declaration in Aſſiſe, for 
| eee ä 


South' ton. HE Aſiſe come to recognixe, 
I whether: C. D. unjuſtly and with- 
out Judgment did diſſeiſe A. B. of bis Freehold 
in R. within thirty Tears laſt paſt, &c. Aud uhere- 
upon the ſaid A. by 182 His Attorney, complains, 
That he the ſaid C. did diſſeiſe him of Fifteen 

Pounds Rent, with the Appurtenances iſſuing out of 
the Meſſuage or Tenement with the Appurtenances in 
R. aforeſaid, &. And for{uch Title to the — 

a 22 | an 


rr 2 = , 


F 


and not paid, the ſaid A. afterwards, and before 
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and Aſſiſe of the Rent aforeſaid, the ſame A. faith, 
that F. B. Father of him the ſaid A. long before 
the obtaining of the Original Writ of Alliſe afore- 
ſaid, was.. ſeiſed of the Meſſuage aforeſaid with 
the Appurtenances, in his Demeſue as of Fee; 
aud being ſo. thereof ſeiſed, the Day and Tear, &c, 
at R. aforeſaid}. his certain Indenture, made be- 
tween him the ſaid F. B. of the one Part, and 
the aforeſaid C. D. of tbe other Part, which other 
Part thereof, with the Seal of the ſaid F. affixed 
thereto, aud by him ſigned, the ſaid A. here in 
Court ſhews forth, the Date whereof is the ſame 
Day and Tear above, he did grant, releaſe and 
convey to the ſaid C. his Heirs and Aſſigns, the 
above mentioned Meſinage or Tenement with the 
A enen ſubject to the Payment of the Rent 
of fifteen Pounds aforeſaid, to the ſaid A. during 
þis Life,, &c. And the ſaid A. further. ſaith, that 
after the making and executing of the Releaſe oy 
Conveyance aforeſaid, and before the Day of the 
purchaſing of the original Writ of Afſiſe aforeſaid, 
that is to ſay, the Day of, &c. in the Tear, &c. he 
came to the Meſſuage * and then and there 
claimed of the ſaid C. Tenant of the Freehold of 


the ſaid Meſſuage with the Appurtenances, the 


aforeſaid Rent of Fifteen Pounds, which ſaid Rent 
the ſaid C. to the ſaid A. afterwards, and before 
the obtaining of the Original Writ of Aſſiſe afore- 
faid, at R. aforeſaid did once pay, whereby the 


ſaid A. was ſeiſed of - that Rent with the Appur- 


tenances, during his Life,' &c. And becauſe Forty- 
five Pounds of the Rent aforeſaid, for three Years 
ending at the Feaſt of, &c. in the Tear of the 
Reign, &c. to the ſaid A. after the Conveyance 
aforeſaid. in Form aforeſaid made, were in Arrear 
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90 Ok Actions and Remedies. 

the Day of the Original Writ aforeſaid, that is 
to ſay, the Day, &c. in the Year, &c. came to the 
Meſſuage aforeſaid with the Appurtenances, be- 
tween the Hours of Ten and Eleven before Noon 
of the ſame Day, and then and there did demand 
the aforeſaid Forty-five Pounds of the Rent afore- 
ſaid, in Form aforeſaid being in Arrear, to be 
paid unto him; but Fs that no Man would then 
and there pay the ſaid Forty- five Pounds to the 
ſaid A. he the ſaid A. would have entered inta the 
Meſſuage aforeſaid to diſtrain for the fame, but 
the Door of the ſaid Meſſuage was then ſbut with 
a Lock againſt him the ſaid A. ſo that the ſame 
A. could not enter into the ſaid Meſſuage to diſtrain 
for the Rent aforeſaid, by Reaſon of the ſputti 
of the Door aforefaid ; and ſo the ſaid C. the 2 
A. thereof unjuſtly aud without Judgment did diſ- 
feiſe ; and this he is ready to verify ; whereupon he 
prays the Affiſe, &c. a 72 


Action of Waſte is that which is brought on 
any Deſtruction being made in Houſes, Lands, 


Oc. dy Tenant for Life, or Years, to the Damage 
of him in Reverſion or Remainder: It lieth, | 


1. For any Waſte done or ſuffered to Houſes, 

2. For cutting down Timber-Trees, or other 
Trees on an Eſtate. Jura 

3. For ploughing up Meadow Ground, dig- 
ing Mines, deſtroying Deer, Cc. 

4 And who ſhall brivg this Action, far the 

Land, Cc. and Damages. 8 


1. To pull down a Houſe by any Tenant, ex- 
cept the ſame be ruinous, and in order to rebuild 
it of the ſame Dimenſions only, is Waſte in ſuch 

Tenant; 
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Tenant; fo if he ſufter bis Houſe to be unco- 
vered, or in Decay, though there be no Wood: 
upon the Premifles: And it is the ſame to per- 
mit a Houſe to be burnt by Negligence, if the 
Tenant do not repair the ſame; and in theſe 
Caſes, Action ' of Waſte lies. But if the Houſe 
be conſumed or deſtroyed by Thunder, Lightning, 
Tempeſt, Floods, Enemies, &c. it is no Waſte in 
the Leſſee. 1 Juſt, 52, 53. Kelu. 87. E 110 

Tbe Converting of a Brewhouſe into Tene- 
ments, altho of a greater Value; or if a Corn- 
mill be converted into a Fulling-mill, Cc. it ig 
Waſte; for Things muſt be uſed in their natu- 
ral and proper Manner, and not be altered, 
Taking away or breaking down Wainſcot, Doors, 
Windows, Benches or Coppers fixed to a Houſe, 
will be Waſte actionable: Though if any of theſe 
are ſer up by the Leſſee, he may take them down 
before the End of his Term, ſo as he do not there» 
by weaken the Freehold. 1 Lev. 309. Cro. Fac. 
182. 1 Salk, 368. | 

If a Leſſee covenants to leave a Houſe at the 
End of the Term in as good Condition as he 
found it ; and during the Term he doth Waſte 
therein, Action doth not here lie preſently, be- 
cauſe the Houſe may be repaired before the 
Time expires: But tis otherwiſe in ſuch Cove- 
nant for leaving Wood or Timber, if it is cut 
down by the Leſſee; for then it is not poſſible 
for him to perform his Agreement, to leave 
the ſame as he found it. 4 Rep. 62: 5 Rep. 11, 
„ 

2. Timber on an Eſtate is Parcel of the In- 
heritance, and reſerved by Law to the Leſſor, or 
Landlord ; and therefore if it be cut down by 
the Leſſee, or Tenant, the Leſſor may take it 
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away: And the Leſſee having an Intereſt only 
in Trees while ſtanding, as in the Fruit, Shrowd, 
Shadow, &c. if he fells Timber-Trees, or doth 


any other Act whereby they may decay, tis 
Waſte in the Leſſee. 4 Rep. 61, 62. ener 


The felling or cutting down of Timber-Trees, 
ſach as Oak, Aſh, Elm, or lopping them to ell, 


or any Intent, but for Repairs; and if they are fo 


felled for building a new Houſe, or young Trees 


be cut for Reparations, when there is other Tim- 
ber, theſe are Waſte, for which this Action lieth: 
And ſo it is, to cut down Beech-Trees, where 
uſed as Timber in Building ; or Willows, Maples 
Trees, ©. ſtanding in Defence of a Houſe, or 
planted for fencing a Manor, 1 III. 53, 88. 
Cutting down Fruit-trees, if they grow in an 
Orchard or Garden, tho' uſed for Repairs of the 
Houſe, Oc. is Waſte; but 'tis not ſo if they 
row in a Field: The ſuffering young Germins 


to be deſtroy d by Cattle; or ſtubbing up a Quick- 


ſet Hedge, Cc. are Waſte; as are alſo cutting 
down green Wood, if there is dry, or more Fire- 
bote than is neceſſary. 1 Inſt. 53. 3 Nelf. Abr. 
„ 4 6 
But Tenants may eut Under-wood ; and take 
Wood ſufficient to repair the Pales, Hedges, and 


Fences, and what is called by Law Plough- bote, 


Fire- bote, and other Houſe-bote. 1 Int. 

3. If ancient Meadow-Ground is ploughed up, 
it is Waſte; but where Meadow hath been at 
any Time arable, or ſometimes - Meadow and 
ſometimes Paſture, it will be no Waſte to plough 
it up. The Ploughing of Lands, that have not 
been ploughed up Time out of Mind, or to plough 
up Wood-lands; and it is ſaid, if a Tenant con- 
verts arable Land into Wood, Meadow into ara- 

| g | ble 
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die Land, Arable into Meadow, or Paſture inte 
Arable; they will be Waſte. 2 Roll. Ar. 814. 
1 Inſt. 53. f | 5 
A Leſſee for Years converts a Meadow into 
Hop- ground; it is no Waſte, becauſe it may bg 
eaſily made Meadow again: But the converting 
it into an Orchard is Waſte, tho it may be more 
profitable. It is Waſte to ſuffer a Wall of the 
Sea to be in Decay, by Reaſon whereof the 
Meadow-Ground is ſurrounded with ſalt Water, 
and render'd unprofitable: Alſo the not ſcouring 
of a Mote or Ditch, whereby the Groundſils of 
the Houſe, &c. are rotten, is Waſte actionable. 
2 Leon. 174. Owen 43. 21 8 
The digging Mines of Metal, Coal, &c. hidden 
in the Earth, and that were not open when the 
Tenant came in; or for Lime, Brick, Stone, &c. 
without Power by Covenant, will be Waſte : 
Tho' the Tenant may dig in an open Mine, and 
for Gravel, Clay, Earth, &c. for Reparations of 
the Houſe. Deſtroying Deer in a Park, Doves in 
a Dove-houſe, or Fiſh in a Pond, Cc. or if ſuch 
Stores be not left by the Leſſee, as he found 
when he entered on the Land, it is Waſte; and 
ſo is any Thing which abridges the Leſſor's au- 
nual Profits of the Lands. 1 1nſt. 53, 54. 5 Rep. 
12. 3 Leon. 76. | 

If a Leaſe be made without Impeachment of 
Waſte, it takes off all Reſtraint from the Te- 
nant of doing it; and in ſuch Caſe he may pull 
up, or cut down Wood or Timber, or dig Mines, 
Cc. at his Pleaſure, and not be liable to any Action 
of Waſte. Plowd, 135. | 
4. This Action maſt be brought by one who 
hath an Eſtate in Fee-ſimple, or Fee-tail ; and it 
ought to be he that hath the immediate Eſtate 2 

Inh8- 
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Inheritance in Fee-fimple, &c. For if there be 
any Eſtate for Life between the firſt Eſtate and 
that of the Remainder-Man in Fee, the Waſte 
will not be ad exhareditationem of him in Re- 
mainder. 5 Rep. 76. PE . 

Action of Waſte is maintainable againſt Te- 
nant by the Curteſy, in Dower, for Life, &c. and 
if Tenant in Dower, or by the Curteſy, aſſign 
their Eſtates, the Heir or he ini Remainder ma 
have this Action againſt them for Waſte done af- 
ter the Aſſignment : But it lieth not againſt Te- 
nants in Fee-ſimple, or in Fee-Tail, or Tail after 
Poſſibility of Iſſue extin&; nor againſt Tenants by 
Statute-Merchant, Staple, or Elegit, Tenant in 
Mortgage, or at Will; or againſt any Executor or 
Adminiſtrator, for Waſte committed by the Teſta- 
185 Cc. 1 Inſt. 54, 310. 6 Rep. 37. 9 Rep. 
138. if | | 
If a Man makes a Feoffment, to the Uſe of 
himſelf for Life, and after his Death, to the Uſe 
of another Perſon and his Heirs; in this Caſe, 
if the Feoffor commit Waſte, it has been adjudged 
that the Feoffee ſhall have a ſpecial Writ againft 
him. And before any Waſte is done, a Prohibi- 
tion may be had directed to the Sheriff, not to 
permit it; of he in Remainder, &c. may have an 
Injunction out of the Chancery, to ſtay the 
Waſte, and enter a Houſe or Lands to ſee if Waſte 
is committed. Hetl. 79. F. N. B. 55. 1 Inſt, 
53. 2 Inſt. 306. 4 | 
On any Waſte being done in any Houſes, or 
in Woods, fo much will be recovered wherein the 
Waſte is done; but if the Waſte be here and 
there through the Whole, then all ſhall be reco- 
vered in this Action: And the Judgment in 
Action of Waſte is, that the Plaintiff ſhall reco- 
| ver 
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ver the Place or Places waſted, and treble Dama- 
ges. 2 Iuſt. 303. | | 


The Form of a Declaration in Action of 


Haſte. 


Dorſet, to - A B. complains of C. D. of a 
wein Plea wherefore, whereas by 
the Common Council of the Realm of the King 
of England it is provided, that it ſhall not be 
lawful for any one to commit Waſte, Spoil, or 
Deſtruction in any Lands, Woods, or Gardens 
to them demiſed for Term of Life, or Years ; 
the ſaid C. in a Houſe, Lands and Woods at S. 
which he holdeth for Term of Years, of the 
Demiſe. of the aforeſaid A. Cc. did Waſte, 
Spoil and Deſtruction, to the Diſinheriting of 
© him the {aid 4, and againſt the Form of the 
« Provition aforeſaid, &c. And whereupon the 
© ſaid 4. ſaith, that whereas the ſame A. was 
© ſeiſed of a Meſſuage called, &c. and twenty 

© Acres of Land, ten Acres of Paſtures, and five 

© Acres of Wood, with the Appurtenances, in 

© $. aforeſaid, as his Demeſne as of Fee, and be- 

© ing ſo thereof ſeiſed, the Day of, Cc. in the 

© Year of the Reign, &c. by Indenture made 
© between him the ſaid 4. by the Name of A. B. 

© of, Cc. in the County of D. aforeſaid, of the 

© one Part, and the aforeſaid C. by the Name of 
C. D. of, &c. in the ſaid County, of the other 

© Part, one Part of which ſaid Indenture, ſealed 
with the Seal of the ſaid: C. the ſaid A. brings 
here into Court, whoſe Date is the ſame Day 
© and Year above, he the ſaid A. demiſed, grant- 
© ed, and to Farm let unto the faid C. all that the 
$ Meſſuage or Tenement aforeſaid, with the Ap- 
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purtenances, &c. To have and to hold the ſaid 
Meſſuage or Tenement, and all and fingular 
other the Premiſſes aforeſaid, by the ſaid Inden- 
ture ſo demiſed, with their Appurtenanees, to 
the ſaid C. his Executors, Adminiſtrators, and 
Aſſigns, from the Feaſt of, Cc. unto the End 
and Term of One and Twenty Years, from 
thence next enſuing, and fully to be complete 
atid ended : By Virtue of which ſaid Demiſe, 
the ſaid C. into the Meſſuage and Premiſſes a- 
foreſaid, with the Appurtenances, in Form afore- 
ſaid demiſed, entered and was thereof poſſeſſed; 
and the ſaid A. being ſeiſed of the Reverſion 
of the ſaid Premiſſes, as of Fee, and the ſaid 
C. fo thereof poſſeſſed, the ſame C. made 
Waſte, Spoil and Deſtruction in the Meſſuage 
or Tenement aforeſaid, with the Appurtenan- 
ces, to wit, in throwing down and flatting 
to the Ground of one Barn arid Stable, Parcel 
of and adjoining to the ſaid Meſſuage, and taking 
away the Timber and other Materials of the ſame 
of the Value of, &c. and in cutting down 
and ſelling of ten Timber-Trees, in, &c. Wood, 
Parcel of the Tenement aforeſaid, with the 
Appurteriances, the Price of every Tree Twelve 
Shillings, through the ſaid whole Wood here 
and there growing; and in digging in ſix Acres 
of Land in S. aforeſaid, Parcel of the Tenement 
aforeſaid, to the ſaid C. demiſed, twenty Loads 
of Clay, taking, for the Price of every Load 
thereof, &c. to the Diſinheriting of the ſaid A. 
and againſt the Fotm of the Proviſion aforeſaid ; 
whereupon he faith he is the worſe, and hath 
Damage to the Value of Seventy-five Pounds, 
and thereof he brings his Suit, Cc. 


2 Form 
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Form of a Plea, Oc. in Action of Waſte; 


A ND the ſaid C. by, &c. his Attorney; comes 
and defends the Force and Injury, and what- 
ſorver & c. when and where, &c. and ſaith, that 
he made no Waſte, Spoil or Deſtruction in the Te- 
nement aforeſaid; with the Appurtenances, as the 
ſaid” A. . by his Writ and Declaration aforeſaid, 
above hath ſuppoſed ; and of this he puts himſelf 
upon his Country, and the ſaid A. doth likewiſe ; 
Therefore, &c. | 


Here follow ſome patticular Eaſes and Inſtruc- 


tions relating to, wy 


1.  Diftreſſes for Rent, and Proceedings 
| therein. SE IN h | . 
2. Replevins on taking Diſtreſſes. 


1. Diſtreſs is 4 Thing which is taken and di- 
ſtrained upon Land, for Rent behind, or othet 
Duty: And a Man may diſtrain for Rents reſer- 
ved upon 2a Gift in Tail, Leaſe for Life, or Years, 
Cc. altho' there be no Cauſe of Diſtreſs in the 
Deed or Leaſe, ſo as the Reverſion be in himſelf ; 
but tis otherwiſe on a Feoffment in Fee; Lit. 72. 
1 Inſt. 57, 205. | AY 

A Diſtreſs taken for Rent muſt be of Goods or 
Things valuable, whereof ſome Body hath Pro- 
perty, not the Diſtrainer; and ought to be made 
of ſuch Things whereof the Sheriff may make 
Replevin : A Horſe with a Rider on it, or any 
Thing one carries about him; Utenſils of Trade, 
Cattle of the Plough, - Beaſts of Husbandry, 
Horſes joined to a Cart, or Sheep, thay not be 

H diltrained 5 


98 Ok Actions and Remedies. 


diſtrained; nor may a Horſe in an Inn, Goods in 
a Market, another Man's Garment in the Houſe 
of a Taylor, &c. neither ſhall any Thing fixed to 
the Freehold, as a Furnace, &c. 1 Roll. Abr. 
664, 666. 1 Juſt. 47. Vent. 36. 1 Sid. 440. 
But Corn thraſhed, and in the Straw ; Carts 
with Corn, not Victuals; and Hay in a Barn, 
c. may be diſtrained: So may Money in a Bag 
ſealed; tho” not Money out of a Bag, &c. And 
a Diſtreſs may be taken of Cattle driving to Mar- 
| ket, if put into Paſture by the Way; alſo Beaſts 
1 of a Stranger, in the Landlord's Ground, being 
*:4 Levant and Couchant, and having well reſted 
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1 themſevles there; and another's Goods in the Te- 
lit nant's Houſe, &c. And Diſtreſſes are to be ta- 
| ken on the Premiſſes; in the taking whereof, one 
may not: break open Gates, or enter Houſes, if 
the Doors are not open, 1 /aſt. 47,161. 1 Lutw, 
214. 4 Mod. 38 8. | 
F If a Landlord comes into a Houſe, and ſeiſes 
W on ſome Goods in the Name of all of them, it is a 
ll good Seiſure and Diſtreſs of all; but the Goods 
| are generally to be removed immediately, unleſs 
It it be Corn or Hay, by Statute: And when a 
i 


| Diſtrefs is taken of Houfhold Goods, or other 
. dead Things, they are to be locked up and im- 
„ pounded in a Houſe; and if the Diſtreſs is da- 
ä maged, the Diſtrainer muſt anſwer it. A Diſtreſe 
of Cattle, muſt be brought to the common Pound, g 
or kept in an open Place; when Notice is to be O 
1 the Owner to ſeed them; and Cattle di- 
rained may not be uſed, except by milking, Cc. 
for the Owner's Benefit. 2 Cro. 148. 5 Rep. 90. 
1 Inſt. 96. | 5 
In Caſe a Tenant or any other, to prevent the 
Landlord's Diſtreſs, drives the Cattle off the 
Ground, 
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Ground, the Landlord may make freſh Purſuits 
and diſtrain chem: And Debt will lie for Rent, 
where a Diſtreſs may not be taken: For one 
Rent there cannot be two Diſtreſles, if there 
were ſufficient Goods, when the firſt was made 
but if there be not then enough for a Diſtreſs, it 
may be taken afterwards; or Diſtreſs may be fot 
Part of the Rent, and Action of Debt for the 
reſt thereof. But if the Owner of Goods tenders 
his Rent, and a Diſtreſs is afterwards taken, it is 
wrongful: And if any Perſon ſhall diſtrain ano- 
ther on Purpoſe to injure him, he ſhall pay treble 
Damages. If where no Rent is due, Diſtreſs and 
Sale be made, the Owner of the Goods diſtrained 
may recover double Value and Coſts. 1 Inft. 160. 
2 Lev. 8o. 8 Rep. 147. 2 Jift. 107. 13 Ed. 1. 
Stat. 2W. @ M. | | 

All Diſtreſſes ate to be reaſonable, by our 
ancient Statutes; and none ſhall take an unreaſon- 
able Diſtreſs, on Pain to be amerced : They ſhall 
not be taken in the Highway, nor in the ancient 
Fees of the Church; and no Diftreſs of Cattle 
ſnall be driven out of the County, or out of the 
Hundred where it is taken, except to a Pound 
Oven within the ſame Shire, not above three 
Miles diſtant from the Place where taken; neither 
ſhall a Diſtreſs be impounded in ſeveral Places, 
whereby the Owner may be conſtrained to fue 
ſeveral Replevins for the Delivery thereof, under 
the Penalty of 5 /. and treble Damages : And not 
above 4 4. to be taken for the Poundage of one 
Diſtreſs, (or leſs where uſually given) on the ſame 
Penalty, &c. Stat. 51 H. 3. 52 H. 3. c. 4 3 
Ed. f. c. 16. 9 E. 2. c 9. 10 2 P. & M. c. 12. 

And by Statute, where any Goods or Chat- 
tels ſhall be taken as a Diſtreſs, (in the Day- 
| H 2 time 
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time, it muſt not be in the Night,) for Rent re- 
ſerved and due upon any Leaſe or Contract, and 
the Tenant or Owner of the Goods ſhall not 
within five Days after ſuch Diſtreſs taken, and 
Notice thereof, with the Cauſe of taking, left at 
the Manſion- houſe, or other moſt notorious Place 
on the Premiſſes, charged with the Rent diſtrain- 
ed for, replevy the ſame, with ſufficient Security 
to be given to the Sheriff according to Law; then 
the Landlord or Perſon diſtraining, with the She- 
rift or Under-Sheriff of the County, or with the 
Conſtable of the Hundred, Pariſh, or Place where 
the Diltreſs ſhall be taken, (who are required, to 
be aiding and aſſiſting therein) may cauſe the 
Goods and Chattels to be appraiſed by two {worn 
Appraiſers, whom ſuch Sheriff or Conſtable are 
impowered to ſwear to appraiſe the ſame truly 
and after ſuch Appraiſement made, may lawfully 
ſell the Goods for the beſt Price that can be got- 
ten, towards Satisfaction of the Rent, and the 
Charges of the Diſtreſs, Appraiſement and Sale: 
leaving the Overplus, if any be, in the Hands of 
the Sheriff or Conſtable, for the Owner's Uſe. 
Stat. 2 W. & M. Seſſ. 1. c. 5. | 
uo | It ſhall be lawful to diſtrain for Rent Arrear, 
* any Sheaves or Cocks of Corn, or looſe Corn or 
J / Hay in any Barn or Granery, or upon any Ho- 
* vel, Stack or Rick, or otherwiſe ; and to lock 
bY! up and detain the ſame in the Place where found, 
*rill it be replevied as aforeſaid; and in Default 
thereof, within the Time aforeſaid, to ſell the 
ſame after the Appraiſement made, Cc. ſo that 
nevertheleſs it be not removed by the Perſons 
diftraining, to the Damage of the Owner, but 
kept where it ſhall be found and ſeiſed, as im- 
ei: 01 pounded 
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pounded, till the ſame is replevied or ſold. Stat; 
ibid. 

And if any Pound-breach or Reſcous ſhall be 
made of Goods or Chattels diſtrain d for Rent, 
the Perſon grieved ſhall have a ſpecial Action 
upon the Caſe for the Wrong thereby ſuſtained, 
and recover treble Damages and Coſts of Suit 
againſt the Offenders, or againſt the Owner of 
the Goods diſtrained, if they afterwards come to 
his Uſe or Poſſeſſion. 

Where Rent is reſerved on Leaſe, if the Te- 
nant ſhall fraudulently or clandeſtinely convey a- 
way or carry off his Goods, the Landlord, or any 
Perſon impowered by him, may in five Days after, 
take and ſeiſe ſuch Goods and Chattels whereſo- 
ever they ſhall be found, as a Diltreſs for the 
Kent in Arrear, and ſell the ſame, as if they had 
been actually diſtrained on the Premiſles ; except 
Goods ſold for a valuable Conſideration, before 
the Seiſure made: And where Leaſes are expired, 
Diſtreſs may be taken for Arrears of Rent, after 
the Determination of the ſaid Leaſes, as if they 
had not been ended; provided ſuch Diſtreſs be 
made within fix Kalendar Months after the End of 
the Leaſe, and during the Continuance of the 
Landlord's Intereſt or Title, and the Poſſeſſion 
of the Tenant from whom the Rent is due. And 
theſe Diſtreſſes ſhall be liable to ſuch Sales, and 


in ſuch Manner, and the Money be diſtributed; as 


by the Act 2 V. & M. is directed. Stat. 8 Aun. 
c. 14. f | by on 

If there is an Execution againſt Goods or Chat- 
tels of a Tenant for Life, or Years, &c. the 
Plaintiff, before Removal of the Goods by the 


Execution, ſhall pay the Rent of the Land, &c. 
| H 3 *fo 
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ſo as there be not above a Year due; other- 
wiſe they ſhall not be taken or extended: And if 
more Rent is in Arrear, paying a Year's Rent, 
the laintift may proceed in his Execution, and 
the Sheriff or other Officer is to levy as well the 
Money ſo paid for Rent, as the Execution-Mo- 
ney. bid. 


Where Ejectment may be bende for Rent due, 


there 2 no ſufficient Diſtreſs, &c. by the Stat. 


4 Geo. 2. See Action of Ejeltment. 


The Form. of a Landlord's Warrant t6 
diſtrain for Rent. 


0 "NOW all Men by theſe Preſents, that 
© I T. B. of, &c. do hereby authoriſe 

and appoint A. B. of, &c. to take any Perſon 
or Perſons to his Aſſiſtance, and enter into the 
Houſe of C. D. in, &c. and there make a Diſtreſs 
of all ſuch Goods and Chattels, as are in and up- 
on the Premiſſes, for en Pounds, for Half a 
Year's Rent due to me the ſaid J. B. at, &c. 
lait: And after the ſaid Goods are fo di- 
* trained, if the ſaid C. D. doth not within the 
* Time limited by the Act of Parliament for that 
* Purpoſe made, replevy the ſame, or pay the 
ſaid Rent; then and in ſuch Caſe, I do hereby 
* authoriſe you the ſaid. 4. B. to cauſe the ſaid 

* Goods fo giltrained, to be appraiſed, and ac- 
' cording to fuch Appraiſement to make Sale 
* thereof to any Perlon or Perſons as will buy 
the ſame; and to diſpoſe of the Money ariſin 

N $44 the Sale, in ſuch Manner as by the ſaid AG 
* is directed: Ang for your ſo doing, this ſhall be 

© your 
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© your ſufficient Warrant. Witneſs my Hand and 
© Seal this 3d Day of October, 1736. 
.B 


Note; This Warrant or Aathority is requiſite, 
where the Landlord lives at a Diſtance in ano- 
ther Place, or would be free from the Trouble 


of Diſtraining himſelf; and therefore he empowers - 


ſome other Perſan to do it. 


Form of an Appraifer's Oath, to appraiſe 
| Goods diftrain'd. 


© 7 OU fhall ſwear, that You will faithfully 
« appraiſe and value the Goods now ta- 
© ken in Diftefs, and mentioned in the Inventory 
© to You ſhewn, as between Buyer and Seller, 
© according to the beſt of your Skill and Under- 
* ſtanding : You ſhall not through Partiality, In- 
© tereſt, or otherwiſe, over or under Eſtimate the 
© ſaid Goods, but impartially do your Duties 
* herein, | 
So help you God. 


The Appraiſers valuing the Goods too bigh 
ſhall be obliged to take them at the Price ap- 
praiſed. Stat. 13 Ed. 1. Ry OO 


The Form of an Inventory and ppraiſe- 
Ment of the Goods taken in —— N 


| A Inventory of the Goods ſeiſed and 

diſtrained by A. B. &c. in the Houſe of 

C. D. of, &c. for ten Pounds, one Half Tear's 

Rent due to the ſaid A. B. at Michaelmas Jaft : 

Taken the Day, &c. in the Year, &c. for the 
Rent aforeſaid. 
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Imprimis in the fore Parlour a round 3 
Mahagony Table, a pier Leal Value, &&. 
Claſs, and ſix Beach matted Chairs, 


In the Chamber one Pair of Stairs, aꝰ 
red China Bed, &c. 


In the Kitchen, &c. 
: Valued in all at 


By us, witneſs our Hands this Day, &c, 


81 0 SW077N Appraiſers. 
J. K. Conſtable. 


Form of Notice of the Diſtreſs to the 


Tenant. 1 

Mr. C. D. 1 

c HIS is to inform You, that I have this 3 
Day of, Cc. ſeiſed upon your Goods in 1 

your Houſe in &c. for ten Pounds, Half a 


Year's Rent due to me at, Cc. laſt, and have 
taken an Inventory thereof, and lock'd the ſame 
up in your Chamber one Pair of Stairs, &. and 
if yon do not pay the Rent due, or replevy 
the Goods mentioned in the Inventory, I ſhall ; 
in five Days make Sale thereof, according to 
the Direction of the Act of Parliament; of 
which take Notice from, | 
| | Yours, 


. 
* Witneſs, That a Copy hereof was this Day 


delivered to Mrs. M. D. the Wife of C. D. by 
One y | G. H. 
There 
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There is a Diſtreſs for Damage-feaſant, where 
the Beaſts of a Stranger are found in another 
Man's Ground, without Leave of the Owner 
thereof, and there feed, or do other Damage to 
the Graſs, Corn, &c. And here Diſtreſs may be 


taken in the Night, as well as Day, leſt the Beaſts 


eſcape before taken: Alſo Beaſts belonging to the 
Plough, Sheep, and Horles joined to a Cart, or a 
Horſe with the Rider on it, &c. are liable to this 
Diſtreſs, tho* not for Rent; but it mult be while 
the Cattle are Damage feaſant, and the Party may 
tender Amends, until they are impounded, and 
then Detainer is unlawful. 1 Juſt. 142. 2 Inſt. 
107. 5 Rep. 76. 2 Danv. Abr. 633. | 
2. Replevin is grounded upon a Diſtreſs, and 
is 2 Re-deliverance of it, that the Thing diſtrain- 
ed may remain with the firſt Poſſeſſor, on Surety 
given by him to try the Right with the Diltrainer, 
and anſwer the ſame at Law; and if he do not 
purſue his Action, or it. be judg'd againſt him, 
then he that took the Diſtreſs ſhall have it again, 
by the Writ Retorno habendo. 1 Inſt. 145, 161. 
If Notice be not given in Writing on taking a 
Diſtreſs of the Things diſtrained, and for what 
you diſtrain them, they may not be fold by the 
Statute 2 V. & M. but the Diſtreſs is to be de- 
tained till Replevin, or Satisfaction: And Reple- 
vins are by Writ at Common Law; or on Plaint by 
Statute, for the Party's more ſpeedy having again 
of his Cattle and Goods diſtrained. Here the 
Sheriff ought to take two Sorts of Pledges, one 
by the Common Law, to proſecute ; and another 
by the Statute, to return the Diſtreſs, if the Ta- 
king be judg'd lawful; and if the Sheriff deliver 
a Diſtreſs, without theſe Pledges, he muſt anſwer 
the Price thereof. 1 Inſt. 145. F. N. B. 69. 
Replevin 


4 1 0 
7”: 

* 
14 


LA k ” = 
2 —OSESSET 


2 4 a 2 LS - — 


y 2 


— CEOS 9 82 


y — 
= — 


— 


— 


1065 Ok Actions and Kemedies, 


Replevin by Writ lies in the Courts at Heſt- 
minſter, and Action of Replevin may be removed 
out of other Courts, into thoſe Courts, and tried 
there: Replevin by Plaine may be Erought in the 
County-Court, Hundred-Court, and Court-Baron. 
The moſt uſual Method to obtain a Replevin is 
by Plaint; and the Sherift may take a Plaint by 
Statute, and make a Replevin preſently, and en- 
ter it in the County-Court afterwards: Alſo She- 
ritts of Counties ſhall depute four Deputies to 
make Replevins, not dwelling above twelve Miles 
diſtant from one another, under a certain Penalty. 
Dyer 246. 2 Inſt. 139. Stat. 1. P. & M. c. 12. 

If the Defendant in Replevin claims the Pro- 
perty of the Goods, the Sheriff cannot proceed 
till it is decided before him by Writ de Proprietate 
prohanda; and if found for the Plaintiff, the She- 
riff is to make Replevin or Deliverance ; but if 
for the Defendant he is to do nothing further: 
Tho' the Plaintiff may replevy by Writ afterwards; 
and if the Sheriff returns the Property claimed, it 

- ſhall be put in Iſſue and tried in the Common 
Pleas. Finch 316, 317. | | 

Where Cattle or Goods are not delivered upon 
a firſt Replevin, the Party diſtrained may have an 
Alias, and a- Pluries Replevin, in the general 
Proſecution of it; and if the Cattle are put into 
any ſtrong Place, the Sheriff may take the Poſſe 
Comitatus, and break into it, to make the Reple- 
vin: When they are driven out of the County, 

ec. ſo that the Sheriſt cannot make Replevin, a 
-.. Wir of Mithernam ſhall go to take fo many of 
the Diſtrainer's Cattle, till the Party make Deli- 
verance of the firſt Diſtreſs, &c. and in this Caſe, 
the Cattle taken fhall be to the Value of _ 
| | | that 


* — — — 
. T E 
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that were firſt taken aud detained. 52 H. 3. c. 21. 
1 P. & M. 2 Inſt. 140. 13 Ed. 1. 

On bringing a Replevin, it muſt be certain in 
ſetting forth the Number and Kinds of Cattle di- 
ſtrained; that the Sheriff may know how to make 
Deliverance of the Cattle, if a Writ be directed 
to him to do it; and the Time and Place are to 
be named in the Declaration: If the Plaintiff in 
Replevin makes Default, or is nonſuit, or Judg- 
meat be given againſt him, the Deſendant may 
have his Writ Retorno habendo of the Goods ta- 
ken in Diſtreſs. And when the Plaint is removed 
into C. B. c. and the Plaintiff nonſuited, before 
or after Avowry made, the Defendant may di- 
ſtrain again for the ſame Cauſe ; but the Plaintiff 
may ſue a Writ of Second Deliverance upon the 
ſame Record, to revive the firſt Suit; upon which 
Writ, the Sheriff is to take Security for the Suit, 
and ſo make a Return of the Cattle or Price of 
them, if the Return ſhall be adjudged. Hob. 16. 
Raym. 33. F. N. B. 72. e 

And after this ſecond Deliverance and Trial 
thereon ; or if the Plaintiff be again nonſuit upon 
a Declaration, there muſt be awarded a Retur- 
num irreplegiabile to the Defendant,; and then he 


may make his Avowry, or Plex in Juſtification of 


his Diſtreſs, to ground a Writ of Inquiry of Da- 
mages; or hold the Beaſts till he is ſatisfied: In 
caſe the Defendant make Default, the Plaintiff 
ſhall have Judgment to recover all in Damages; 
as well the Value of the Cattle, as Damages for 
the Taking of them, and his Coſts. And in a 
Replevin, Damages and Coſts are given the De- 
fendant, if found for him, ſuch as the Plaintift 
would have had, if he had recovered in the Ac- 


tion 


D * + * 
— 8 n 


_ 
2 


— Dai ie 
9 


2 
— 


—— 
PPP 2 


2 


— 


—— 2 en et 


Arn CH — n — — 


* 

= 
LOT oe 
” i 
CT _ 


” N 
mers 


wy n 
1 4 9 _ CAVE — 
_ ” 21 aa _ - | 


1 —— TE 


— —— 


LI. 


—_— — — 


— 


n 


e 2 
* 
— 


*** > : 
a _ 8 
x * 1 1 4 
as os * LESS ACE — 2 . „ 8 
A * * _ +* 4.05 n 
* — of "PD . * 
8 1 n . _— - , oy 
AS ® — 
| ws a 3x he 4 Tc. S 
5 why — "= 45; 70 a 
— — a+ Ks — ah 


108 Of Actions and Remedies, 


tion, &c. F. N. B. 69. Wood's Taft. 553. Stat. 
$2 3.3. £69... 67; 2. 

In Replevin, if the Plaintiff be nonſuit, the 
Defendant may make Suggeſtion as in an Avowry 
for Rent, and on Prayer a Writ ſhall be awarded 
to the Sheriff, to enquire of the Sum in Arrear, 
and Value of the Diltreſs, and upon the Return 
thereof, the Defendant ſhall recover the Arrears, 
or the Value of the Diltreſs with Coſts, &c. And 
if the Jury do not inquire of the Value of the 
Cattle diſtrained for the Rent, that they may be 
fold according to the Statute, and alſo of the Rent 
due, there ſhall be no Writ of Inquiry to ſupply 
it. 17 Can 2. c. J. 1 Leu. 255. 

The Defendant in Replevin may avow, or ju- 
ſtify; but if he jultifies, he cannot have a Re- 
turn, as he ſhall have if he avows : And an Avow- 
ry is where the Taker of the Diſtreſs avows 
the Taking, if in his own Right; and if for an- 
other, makes Cogniſance thereof, as Bailiff, or 
Servant, &c. It is in the Nature of a Declara- 
tion, and muſt contain ſufficient Matter for Judg- 
ment to have Return: But the Avowant need not 
alledge Seiſin, within the Time of the Statute of 
Limitations; though the Lord muſt have Seiſin by 
the Hands of. his Tenant in certain. 3 Lev. 204. 
7 Rep. 25. 1 Inſt. 268. | 

An Avowry may be made either on a Diſtreſs 
for Rent, or for Damage-feaſant, &c. 


The Form of a Count or Declaration 12 


Replevin. 
Wilts, to © B. and T. B. were ſummoned 
wit. „to anſwer C. D. Gent. of a 


* Plea; wherefore they took the Cattle of the 
© ſaid 


M4 36 4 7 o * 
SOR. CADET bn OM 


4 7 ICT. 1 My * 2 = a 
3 ee & F oP 8 3 4 


e W * 
1 * . 88 K = 
1 * 


Ok Actions and Remedies. 109 


ſaid C. and them unjuſtly detained, againſt Sure- 
ties and Pledges, Cc. And whereupon the ſaid 
C. by, &c. his Attorney complains, that the ſaid 
A. aad T. the Day of, Cc. in the Year of the 
Reign, Cc. at D. in a certain Place there called, 

ec. Cloſe, took the Cattle, to wit, two Heifers 
and one Bay Horſe, of the ſaid C. and the ſame 
- unjuſtly detained, againſt Sureties and Pledges, 
until, &'c. whereupon he faith, that he is the 
worſe, and hath Damage, to the Value of twen- 


Se GG RR SN 


c Cc. 8 


An Avowry in Replevin far Arrears of 
Rem. 


C . A ND the ſaid 4. B. and 7. B. by a their 
Attorney, come and defend the Force 

© and Wrong, Cc. and the ſaid A. well avoweth, 
© and the ſame T. as Bailiff of the ſaid A. well 
9 acknowledgeth the Taking of the Cattle afore- 
© ſaid, in the ſame Place in which, &c. and jultly, 
c. becauſe he ſaith, that the ſame Place, in 
* which the Taking of the Cattle aforeſaid is ſup- 
© poled to be done, doth contain, and at the 
© Time of the taking of the ſaid Cattle, did con- 
© tain ten Acres of Paſture with the Appurtenances 
in D. aforeſaid; and that long before the ſame 
Time in which, Ec. one E. D. was ſeiſed in Fee 
Mr one Meſſuage and twenty Acres of Paſture 
© with the Appurtenances in P. aforeſaid, whereof 
© the ſame Place in which, &c. is, and from the 

© Time that the Memory of Man is not to the con- 
© trary, was Parcel, and thoſe Tenements with the 

© Appurtenances, whereof, Cc. held of the ſaid 


I A. 


ty Pounds and therefore * brings his Sat, 


110 Ok Actions and Remedies. 
A. B. as of his Manor of, ec. with the Appur- 
© tenances in the County aforeſaid, by Homage, 
*. Fealty, and by the Rent of Twenty Shillings, 
© yearly and every Year, to be paid at the Feaſt of 
* St. Michael the Archangel, cc. of which ſaid 
* Services, the ſald A. was ſeiſed by the Hands 
© of the ſaid E. D. as by the Hands of his true 
© Tenant, to wit, of Homage, Fealty, and of the 
Rent aforeſaid, &c. in his Demeſne as of Fee, 
and of which ſaid Manor, with the Appurte- 
nances, the ſaid 4. was and is ſeiſed in his De- 
meſne as of Fee, and being ſo thereof ſeiſed, 
and the ſaid E. D. of the Tenements aforeſaid, 
whereof, &c. in Form aforeſaid being ſeiſed, the 
ſaid E. before the ſame Time in which, Cc. 
at D. aforeſaid died of ſuch his Eſtate therein 
< ſeiſed, held in Homage of the ſaid A. after whoſe 
© Death, the Tenements aforeſaid, with the Ap- 
© purtenances, whereof, &c. deſcended to the a- 
< foreſaid C. D. Son and Heir of the ſaid E. D. 
© by which the ſame C. before the Time in which, 
Cc. into the Tenements aforeſaid, whereof, &c. 
© entered, and was thereof ſeiſed in Fee, &c. And 
© becauſe ten Pounds for the Rent aforeſaid, for 
© ten whole Years ending at the Feaſt of St. Mi- 
© chael in the Lear, Cc. to the ſaid A. B. after the 
Death of the ſaid E. D. at the fame Time in 
* which, &c. were in Arrear and unpaid, the ſaid 
£ J. well avoweth,. and the ſaid T. B. as Bailiff of 
© the ſame A. well acknowledgeth the Taking of 
© the Cattle aforeſaid in the ſame Place in which, 
© &c. as in Parcel of the Tenements aforeſaid, with 
© the Appurtenances, of the ſaid A. in form a- 
* foreſaid held, for the ſame ten Pounds of the 
Rent aforefaid, ſo as aforeſaid being in Arrear, 
Fo: "6 and 
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Of Actions and Remedies.. 11 


© and juſtly, &c. according to the Form of the 
© Statute in this Cale made and provided, 


The Statutes of Limitation of Actions are 
32 H. 8. and 21 Jac. 1. 


Y the Stat. 32 H. 8. c. 2. No Perſon ſhall have 
any Writ of Right for Recovery of Lands, 
of the Poſſeſſion of his Anceſtors, but of a Seiſin 
within ſixty Years, next before the Teſte, of the 
Writ, Cc, In Aſſiſe of Mortdanceſtor, Writ of En- 
try ſur Di ſſeiſin, or other poſſeſſory Action, upon 
the hoſſeſſion of an Anceſtor, it muſt be brought 
within fifty 'Years ;- and in Aſſiſe, Cc. upon the 
Party's own Poſſeſſion, within thirty Years, and 
the. Plaintiff is barred, not proving ſuch Poſſeſſion, 
cc. And: Writs. of Formedon for Title to Lands in 
Eſſe ſhall be proſecuted within twenty Years after 
the Title accrued, by Stat. 21 Fac. 1. c. 6. 
But there is a Proviſo in the Statutes to. relieve 
Infants, Feme Coverts, Perſons beyond Sea, or in 
Priſon, and the Heirs of ſuch Perſons, ſo as they 
commence their Suits within the Times limited 
after their Impediments ate removed. And it has 
been adjudged, that the Act 32 H. 8. doth not 
extend to Rent, or Services, &c. out of Land: 
Alſo that one who hath been out of Poſſeſſion for 
ſixty Years, if his Entry be not taken away, may 
enter and bring an Action for: his own Poſſeſſon. 
Wood's. Inſt; 557. bie > 
By Statute 21 Jac, 1. c. 16. Actions of Debt, 
Actions upon the Caſe, (except for Words) Actions 
of Account, (except concerning Merchandize) of 
Detinue, Trover and Treſpaſs, are to be commen- 
ced within ſix Years aſter the Cauſe of Action, and 
I 


not 


112 Ok Actions and Remedies; 
not after; Actions of Aſſault and Battery, within 
four Years; and for Slander, within two Years 


after the Cauſe of Action, &c. And if theſe per- 
ſonal Actions are not brought in the Time limited 


by this Statute, they are barred: Though where 


Money is to be paid on Requeſt, or the Conſidera- 
tion of a Promiſe is executory, &c. it is not mate- 
rial when the Promiſe was made, but when the 
Cauſe of Action did ariſe; and the Defendant 
ought to plead, that Cauſa Actionis non accrevit 
2 ſex annos, Fc. 2 Salk. 422. | 
The Exception ih the Statute of Limitations in 
Actions of Account, relates to Accounts current 
only between Merchants; ſor when an Account is 
ſtated and ballanced, Debt lies, and the Action 
muſt be brought within fix Years. In Actions of 
Slander, when Words are actionable in themſelves, 
there Damages ſhall be recovered according as they 
were firſt ſpoken, if the Action be brought with- 
in two Years, as required by the Statute of Limi- 
tations; and otherwiſe the Party will be barred 
thereby: But where the Words are actionable in 
reſpect of the ſpecial Damage which happens after 
the Speaking, in ſuch Caſe, if the Damage is ſe- 
ven Years afterwards, it is no Bar, 1 Mod. 70, 268. 
Syd. 95. 28 WELD 
An Action barrable by the Statute 21 Fac. 1. a 
freſh Promiſe will revive it; ſo it is of an Ac- 
knowledgment of a Debt, becauſe that is Evidence 
of a Promiſe: Arid taking out a Writ, and entring 
and filing it, is an Avoidance of the Statute; for 
*tis a Demand, and a good Bringing of an Action 
within the Time mentioned by the Statute of Li- 
mitations. 3 Salk. 228, 229. 1 Lill. 19. | 
Perſonal Actions die with the Perſon; as of 
Battery, c. A Man attainted of Treaſon or Fe- 
* | lony, 
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lony, convi& of Recuſancy, an Outlaw, excom- 


municate Perſon, &c. cannot bring an Action, till 


Pardon, Reverſal, Abſolution, &c. A Feme Co- 
vert muſt ſue with her Husband, and Infants by 


How Controverſies are determined, without 
Action at Law, by Award, Go. 


AR” is the Judgment and Arbitration of 


one or more Perſons, at the Requeſt of two 
Parties at Variance, for ending the Matter in Diſ- 


pute, without publick Authority: And this is 


done by Arbitrators choſen by the Parties, on a 
Borid to ſabmit themſelves to their Judgment. 


And Arbitrators are generally where Parties 


think it more ſafe to refer the Matters in Contro- 
verſy to the Determination of Friends, than to 
venture a Trial at Law; they proceed at their 
own Diſcretion, without Solemnity of Proceſs, &c. 
to hear and determine the Controverſy referred to 
them: And they have as great Power as other 
Judges, tho' they are not tied to the Formalities 
of Law; and if they obſerve the Submiſſion, their 
Award is definitive. Dyer 356. 

The Submiſſion to Arbitrators may be general, 
of all Demands, &-c. or ſpecial, of ſome Matters 
in Diſpute: And the Award muſt be made'of the 
Thing ſubmirted, according to the Submiſſion? it 
muſt be equal between the Parties, and not on one 
Side only ; and the Performance of it is to be law- 
fal and poſſible; allo the Award mult be certain 


and final: If an Award is of Things not ſubmitted, 
or to pay Money to a Stranger, c. it will be void. 


1 inſt. 206, 1 Roll. Abr. 242. 2 Saund. 122. 
| I Where 
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Where Arbitrators award a Thing againſt Law, 
it ih; void; fo if; more is awarded than ſhould be: 
But on a general Submiſſion, the Award may be 
of Patt, witllout the Reſidue, and be good. An 
Award may be void ſor ſome Part, and good in an- 
other Part, if it makes an End of all the Diffe- 
rences ſubmitted; and if the Award is good in 
Part, and void in Part thereof, the good ſhall be 
performed. And the Chancery will not give Re- 
lief againſt the Award of Arbitrators, unleſs for 
Corruption, exceeding Authority, Oc. Cro. Elia. 
161. 1 Dan. Abr. 536. 1 Rol. Abr. 244% © 


: 


* 


If all Debts and Demands are ſubmitted to Ar- 


bitration, the Arbitrators may award a Releaſe of 
Bonds, Specialties, &c. by which the Debts and 


Demands are due: And where the Award is ac- 


cording! to the Submiſſion by Bond, though it be 
void in Law, if it is not performed, the Obliga- 
tion will be forfeited. Things relating to Free- 
holds, Leaſes, Debts due on certain Contract, Mat- 
ters concerning Matrimony, and criminal Offences, 
are not ar bitrable by Award. 1 Danv. Abr. 513, 
515. 1 Cro. 223. > S | 
Sometimes Matters are: referred by the Judges 


at the Aſſiſes to the three Foremen of the Jury, 


in Nature of Arbitrators; and after their Award is 
made, the Plaintiff may have an Attachment, Cc. 
to oblige Performance: And Attachment lies for 
not per forming an Award made a Rule of Court; 
after perſonal Demand of Performance. 1 Salk. 
33, 84 Submiſſions to Awards, by Agreement 
of the Parties, may be made a Rule of any of 
his Majeſty's Courts of Record; and on a Rule of 
Court thereupon, the Parties ſhall be finally con- 
cluded hy ſuch Arbitrament: And in Caſe of Diſ- 
cbedience thereto the Party refuſing to *. 
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Ok Actions and Remedies; 115 
the fame ſhall be ſubject to the Penalties of con- 
remning a Rule of Court, &c. except it appears 
on Oath, that ſuch Award was unduly procured, 


wher it ſhall be ſet aſide: But this extends only to 


rſonat Matters, for which there is no other Re- 
medy but by perſonal Action or by Suft in Equity. 
Stat. 9 & 10 W. 3: c. 13. | i 

When there is but one Arbitrator, which hap- 
pens where the Matter is referred to two, and if 
they cannot agree in the Award, it is left to a 
third Perſon, this is called an Umpirage; and the 
Umpire has the ſame Power as the Arbitrators, if 
they do-not agree in their Award. Tho' the Ar- 
bitrators are to refuſe, and declare they will make 
no Award, before the Umpire ſhall' proceed. 8 
Rep. 98. 2 Saund. 130. 
The Umpire's Award ſhall be good, where the 
Arbitrators make a void Award, which is no A- 
ward. 1 Lill. Abr. 170. 


The Form of an Award of Differences. 

o al! People, to whom this preſent Writing 
L © indented of Award ſhall come, Greeting : 
© Whereas there are ſeveral Accounts depending, 
* and divers Controverſies and Diſputes have late- 
© ly ariſen between A. B. of, &c. and C. D. of, 
c. all which Controverſies and Diſputes are 
© chiefly touching and concerning, &c. And where- 
* as, for the putting an End to the ſaid Differen- 
© ces and Diſputes, they the faid A. B. and C. D,. 
© by their ſeveral Bonds or Obligations bearing 
© Date, &c. are become bound each to the other 
*. of them in the penal Sum of one hundred 
© Pounds, to ſtand to and abide the Award and 
11 final 
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© figxal Determination of us E. F. G. H. &c. ſo 
© as the {aid Award be made in Writing, and ready 
© to be delivered to the Parties in Difference on 
© or before, &c. next, as by the ſaid Obligations 
© and Conditions thereof may appear. Now Know 
« ye, that we the ſaid Arbitrators, whoſe Names 
© are hereunto ſubſcribed, and Seals affixed, ta- 
© king upon us the Burden of the ſaid Award, 
© and having fully examined 4nd duly conſidered 
© the Proofs and Allegations of both the ſaid Par- 
* ties, do for the ſettling Amity and Friendſhip 
© between them, make and publiſh this our A- 
© ward, by and between the Fig Parties in Man- 
« ner following, that is to ſay: Firſt, we do A- 
© ward and Order, that all Actions, Suits, Quar- 
© rels and Controverſies whatſoever, had, moved, 
. 
c 
. 
c 
4 
. 
c 
- 
« 
c 
c 
e 
c 
c 


- 


ariſen or depending between the ſaid Parties in 
Law or Equity, for any Manner of Cauſe what- 
ſoever touching the ſaid, &c. to the Day of the 
Date hereof, ſhall ceaſe and be no further pro- 
ſecuted ; and that each of the ſaid Parties ſhall 
pay and bear his own Coſts and Charges, in any 
wile relating to, or concerning the fame Pre- 
miſles. And we do alſo award and order that 
the ſaid A. B. ſhall pay, or cauſe to be paid to 
the ſaid C. D. the Sum of, &c. within the Space 
of three Months, and at his own Charges do, 
Sc. And further we do award and order that 
the ſaid C. D. ſhall pay or cauſe to be paid to 
the ſaid 4. B. the Sum, Cc. on or before, &c. 
or give ſufficient Security ſor the ſame to the 
© ſaid 4. B. And we do award and order that, &c. 
And laſtly, we award and order that the ſaid 
© A. B. and C. D. on Receipt of the ſeveral Sums, 
ec. above-mentioned, ſhall in due Form of 
law execute each to other general Releaſes, 
| * ſufficient 
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< ſufficient for the Releaſing, by each to the other 

© of them, his Executors and Adminiſtrators, of 

© all Actions, Suits, Arreſts, Quarrels, Controver- 

© fies and Demands whatſoever touching or con- 

© cerning the Premiſſes aforeſaid, or any Matter or 
© Thing thereunto relating, from the Beginning of 

© the World until the Day of, Cc. laſt. In Mit- 

© neſs whereof we have hereunto ſet our Hands 
© and Seals the Day, Cc. in the Year, Cc. 
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Of Courts, Attoznies and Solict- 
15 tozs therein, Juries, Witneſſes, 
1 Trials, Executions, &c. 


l Court is the Place where Juſtice is judi- 
cially adminiſtered: And there are many 
; Courts, ſome of Record, and ſome not; 
$ Courts Superior, as thoſe at IVeſtminſter, and 
Courts Inferior, in the Country, &c. A Court of 
Record is that which hath Power to hold Plea, 
according to the Courſe of the Common Law, of 
Real, Perſonal and Mix'd Actions, where the Debt 
or Damage is 40 5. or above; and a Court not of 
Record is when it cannot hold Plea of Debt, Cc. 
F amounting to 40 3. but of Pleas under that Sum; 
or where the Proceedings are not according to the 
Courſe of the Common Law, nor inrolled. Cromp. 
Juriſd. 1 Inſt. 260, 117. | | 
In Courts where Writs lie not, the Suit is be- 
gun by Plaint, viz, by entring the Action, and 
Cauſe of Complaint, Cc. and in inferior Courts, 
I 3 baving 
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having particular Juriſdictions, it mult be ſet forth 


at large; for there nothing ſhall be intended to 
be within the Juriſdiction, but what is exprelly 
alledged to be ſo: But at the Courts at Weſtmin- 
ſter, the Plaintiff doth not ſhew at large in his 
Declaration, that the Cauſe of Action ariſes within 
their Jurifdiction, which is general; and Pleading 
to Iſſue, &c. allows the Juriſdiction of Courts. 
1 Sid. 331. 2 Inſt. 229, 1. I Lil. Abr. 371. 

The Courts of Law and Equity I ſhall here 
treat of, are the following, | 


1. The High Court of Chancery. 
2. The King's Bench. 

3. The Court of Common Pleas. 
4. The Exchequer. 

5. The Court of Aſſizes, &c. 


1. The Court of Chancery is the higheſt Court 
of Judicature in this Kingdom next to the Parlia- 
ment, and of very ancient Inſtitution. Its Jurif- 
diction is of two Kinds; ordinary, or legal; and 
extraordinary, or abſolute: The ordinary Court is 
that whergin the Lord Chancellor, in his Proceed- 
ings and Judgments, obſerves the Order and Me- 
thod of the Common Law ; and in ſuch Caſes, the 
Proceedings are filed or wrolled in the Petiy- Bag 

ce. | 

This Court holds Plea. of Recognizances ac- 
knowledged. in Chancery; Writs of Scire Facias 
for Repeal of .Letters Patent, Writs of Partition, 
Cc. and alſo of all perſonal Actions, by or againſt 
any Officer of the Court; and by Acts of Parlia- 


ment, of ſeveral Offences and Cauſes; All origi- 


nal Writs, Commiſſions of Bankrupts, Charitable 
Ules, of Ideots and Lunacy, &c. iſſue out of this 
| g Court, 
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Court, for which it is always ppen ;, one, frog 
hence may have an Haben, Corpus, Prohibition, 
Cc. in the Vacation, which arg to be had out cf 
the other Courts only it Term-time; and here a 
Subpena may be iſſued to force Witneſſes to ap- 
pear in other Courts, when they have no Power 
to call them. But jn proſecuting. Cauſes, if the 
Parties defcend to Iſſue, this Court cannot try 
it by Jury; but the Record is to be ſent into the 
King's Bench, and try'd there, and afterwards re- 
manded into the Chancery: Though if there be a 
Demurrer in Law, it ſhall be argued and adjudged 
here. Upon a Judgment given in this Court, a 
Writ of Error lies returnable in B. R. 4 Toft. 78, 


# 


80, &c. 1 Danv. Abr. 776., © 

The extraordinary or unlimited Court exerciſes 
Juriſdiction in Caſes of Equity, by way of Eng- 
lib Bill and Anſwer, in abating the Rigour of 
the Common Law, and where the Courts of Law 


are defeftive to give Remedy: It gives Relief 


ſor and againſt Infants, notwithſtanding their 
Minority; and for or | againſt married Women, 
called Feme Coverts, notwithſtanding their Co- 
verture ; all Frauds and Deceits. are here relieva- 
ble; as alſo all Accidents to Mortgagors, Obli- 
ors, Cc. againſt Penalties and Forfeitures, where 
the Intention was to pay the Debt; all Breaches 
of Truſt, unreaſonable Engagements, &c. This 
Court may force unreaſonable Creditors to com- 
pound Debts; make Executor, &c. give Securi- 
ty, and pay Intereſt for Money long in their 
Hands; and here Executors may ſue one another, 
or one Executor alone be ſued withour the reſt : 
Order may be made for Performance of a Will ; 
Decree made who ſhall have the Tuition of a Child; 
and this Court may relieve Copyholders againſt 
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the ill Uſage. of . their. Lords; confirm Title to 
Lands, where the Deeds are loſt; make Convey- 


ances defective thro? Fraud or Miſtake, good and 


perfect; oblige, Men to come to Account with 
each other; avoid the Bar of Actions, by the 
Statute of Limitations, &c. 4 Inſt. 84. 1 Koll. 
Abr. 373. 1 Danv. 749, 750, 752, Oc. 
But in all Caſes, where the Plaintiff can have 
his Remedy at Law, he ought not to be relieved 
in Chancery ; and long Leaſes, as for 1000 Years; 
naked Promiſes ; verbal Agreements not executed; 
Eftates derived under concealed. Titles, &c. have 
been refuſed Relief in this Court; And Mortga- 
ges are not relievable in Equity after twenty 
Years, where no Demand has been made, or In- 
tereſt paid, c. Alſo this Court will not retain a 
Suit for any Thing under 10 J. Value, except it 
be in Caſes of Charity; nor for Lands, c. un- 
der 40s. per, Annum; and it refuſes to relieve 
Perſons in Suits where the Subſtange of them tends 
to the Overthrow of any fundamental Point. of 
the Common Law, or an Act of Parliament. 1 
Danv. Abr. 763, 754 2 Vent. 349. 
"And alcho! the Power of the Coon of Chan. 
cery, in its equitable Proceedings, is fo great in 
the foregoing Particulars, yet it is no Court of Re- 
cord; and therefore 'tis ſaid can bind the Perſon 
only, and not the Eſtate of the Defendant ; and 
if the Party will not obey the Decree of this 
Court, he muſt be committed till he does: In 
this Caſe, if there be an Order that one ſhall ſtand. 
committed to the Fleet, for Breach of a Decree, 
in Purfuance of the Order there muſt be a Writ 
awarded for taking and impriſoning him. 4 Inſl. 
84. 1 Danv. 749, 77%. 
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Te is ordained by the Hat. 36 Ed. 3. That 
whoſoever ſhall find himſelf grieved with any 
Statute, be ſhall have-his Remedy in the Chan- 
cery. No Subpena or Proceſs is to iſſue out of 
this Court till a Bill is filed; except in InjunGtions 
to ſtay Waſte, and Suits at Law, c. and on a 
Plaintiff's diſmiſſing his Bill, or the Defendane 
for Want of Proſecution, the Plaintiff to pay full 
Cofts. 4 & 5 Ann. c. 16. A Defendant not 
appearing on Subpœna iſſued, and abſconding to 
avoid being ſerved therewith, the Court may 
make an Order ſor his Appearance at à certain 
Day, which ſhall be publiſhed in the Gazette; 
and if he do not then appear, the Plaintiff's Bill 
ſhall be taken pro confeſſo, and the Defendant's 
Eſtate ſequeſtred to fatisfy the Plaintiff, &c. 5 
Geo. 2. c. 25. Th | 
2. The Court of King's Bench at Weſtminſeer, 
is a Court that hath ſupreme Authority, the King 
himſelf being ſuppoſed to be there, and was ſome- 
times wont to fir in his own Perſon. This Court 
and the Chancery are to follow the King ; and 
the King's Bench was originally the only Court 
in Weſtminſter-Hall; out of which the Courts of 
Common Pleas and Exchequer, ſcem to have been 
derived. 4 Inſt. 73. 2 Hawk. P. C. 6. 
It is divided into a Crown-Side, and a Flea-Side ; 


the one determining criminal, and the other civil 


Cauſes: The Crown-Side takes Notice of all 
Treaſons, Felonies, Breaches of the Peace, and of 
all Cauſcs proſecuted by way of Indictment, or In- 
formation; and into this Office, Indictments from 
all inferior Courts, Orders of Seſſions, &c. may be 
removed by Certiorari : Alſo here Inquiſitions of 
Murder are certified: and hence iſſue Attach» 
ments, Cc. On the Plea-Side, it hath Ce 
| 0 
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5 of all Pleas by Bill for Debt, Account, Covenant, 
* in Action upon the Cafe, and other perſonal Ac- 
tions, Ejectment, Cc. againſt any perſon in 
Cuſtody of the Marſhal, as every one ſued here is 
ſuppoſed to be; and in all perſonal Actions, ſor 
or againſt any Officer, Miniſter, or Clerk of the 
Court, Who in Reſpect to their Attendance have 
Privilege of Court. Cromp. Juriſd. 67, 68. 4 
Rep. 57. 9 Rep. 118. | ; it. 
Ia ancient Times this Court was ordinarily ex- 
erciſed only in eriminal Matters, and Pleas of the 
Crown : And it awards Execution againſt Perſons 
attainred or condemned by Parliament, or any 
other Court, when'the Record is removed, and 
their Perſons brought thither by Habeas Corpus ; 
and there Pardons of Offenders are allow'd, on 
removing the Records and Priſoners, @&c, This 
Court may Bail any Perſon whatſoever; grants 
Habeas Corpus's to relieve Perſons wrongfully im- 
; priſoned; reſtores Freemen unjuſtly disfranchiſed ; 
Mt and grants Prohibitions to keep other Courts 
yy within their proper Juriſditions, &'c. 4 Inſt. 70. 
2 Danv. Abr. 279. | 

The Court of B. R. regulates all the Courts 
of Law in the Kingdom, ſo that they do not ex- 
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1 ceed their Juriſdictions, nor alter their Forms, &c. 

* and may grant an Attachment againſt any inferior 
„ Court, ufurping 2 ſuriſdiction not belonging to | 

ul it; but generally a Writ of Prohibition is firſt 5 
| 1 iſſued to ſuch Court. The Judges of this Court 5 
1 are the Sovereign Juſtices and Coroners of the 5 
3 Land: And their Juriſdition is general over all 1 
1 England, which, when the King hath appointed 2 
1 them, they have from the Law. 4 Toft. 74. 4 
5 3. The Court of Common Pleas is ene of the : 
1 . 3 4 2 FA 
if King 8 Courts held in Weſtminſter- Hal, or other £ 
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certain Nlace: It is not to follow the King and 
bis Court, but to be held at ſome Place certain ; 
nor ſhall be removed without Warning by Ad- 
journment. Stat. 9 H. 3. & 2 Ed. 3. c. 11 
All Actions belonging to this Court come here 
either by Original, as on Arreſts and Outlawries; 
or by Privilege or Attachment, for or againſt pri- 
vileged Perſans; or out of inferior Courts, not of 
Record: And all Civil Cauſes, Real, Perſonal, or 
Mixed, are here brought and determined; though 
regularly this Court cannot hold Plea in any Ac- 
tion Real or Perſonal, Cc. but by Writ out of 
Chancery: returnable here; unleſs it be by Bill for 
or - againft an Officer, or other privileged: Perſon 
of the Count. 4 Iuſt. 9, 100. | u. n 

The Common Pleas is ſaid to have been the 
only Court ſor Real Cauſes concerning Lands; 


and in Perſonal and Mixed Actions, it hath a con- 


current Juriſdiction with the King's Bench : But 
it bath no Cognizance of Pleas of the Crown; 
and Common Pleas are all Pleas that are not 
ſuch. Its Juriſdictiqn, ke that of the other 
Courts at Weftminſter, 'is General, and extends 
throughout England: And hither Suits are re- 
moved out of other Courts, by divers Writs; as 
by Pone, Recordare, Writ of falſe Judgment, &. 


| 4 Inſt. 118. Forteſcue 50, 51. 


And this Court, beſides having Juriſdiction for 
Puniſhment. of it's Officers — Miniſters, m 
grant Prohibitions to keep Temporal and ealek 
aſtical Courts within due Bounds. 1hid, + © 
4. The Court of Exchequer is a very ancient 
Court of Record, fet up to order and determine 
the Rights and Revenues, ' Debts and Duties due 
to the Crown, Cc. And in the Exchequer there 
are divers Courts, conſiſting of many Branches; 

| but 
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but according to the uſual Diviſion, it is divided 3 
into two Parts only for Diſpatch of Buſineſs, 4 
Inſt. 112, 115. . 4 
This is the laſt of the four Courts at Heſtmin- 
ſter; and the Lord Chief Baron and Barons are 
the Sovereign Auditors of England, and hear and 
determine all Cauſes in Law or Equity: For the 
Judicial Part of the Exchequer is a Court both 
of Law and Equity; the Court of Law being in 
the Office of Pleas, after the Courſe of the Com- 
mon Law, coram Baronibus; and the Court of 
Equity held in the Exchequer Chamber, before 
the Lord Treaſurer, Chancellor or Under-Trea- 
furer, and Barons: But generally before the Ba- 
rons anly, the Lord Chicf Baron being the chief 
Judge. 4 Inſt. 118. 09% 1 
1 Here the Proceedings are according to the Prac- 
1 tice of the Chancery, by Bill and Anſwer; but 
the Plaintiff muſt ſet ſorth in his Bill, that he is 
Debtor or Accountant to the King, tho'ꝰ whether it 
N be ſo or not, is not material: In this Court the Clergy 
uſually exhibit their Bills ſor Recovery of Tithes; 
and here the Attorney General brings Bills againſt 
1 Perſons for any Matters concerning the King; alſo 
. any Perſon grieved with any Proſecution on Behalf 
of the King, Cc. may bring his Bill againſt the At- 
eorney General, and be relieved therein. id. 
In the Court of Law, all the Officers, and 
Clerks, the King's Tenants and Farmers, all 
Debtors, and Accountants of the Exchequer, are 
privileged to ſue and implead one another, or any 
Stranger, in like Manner as in the King's Bench 
and Common Pleas ; and the Writs of Subpæna, 
and Quo minus go into Wales, where no Pro- 
ceſs of the Courts of B. R. or C, B. ought to run, 
except the Capias Utlagatum. 2 
* There 
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| There is a Court of Exchequer- Chamber, being 
the Aſſembly of all the Judges of England, for 
difficult Matters in Law ; into which Cauſes are 
adjourned when there are two Judges againſt two, 
that they cannot be determined in other Courts, &c. 
6. The Court of Aſſizes is the Court, Place or 
Time, when and where the Writs and Proceſſes 
of Aſſiſe are handled or taken, before an Aſſem- 
bly of Knights, and other Gentlemen, with the 
Juſtice appointed, &. And Aſſiſe is General, as 
when the Juſtices go their ſeveral Circuits with 
Commiſſion to take all Aſſiſes; or Special, where 
a ſpecial Commiſſion is granted to certain Perſons, 
(formerly oftentimes done) for taking an Aſſiſe 
upon one or two Diſſeiſins only: And concern- 
ing the General Aſſiſe, all the Counties of Eng- 
land are divided into ſix Circuits, and two Judges 
aſſign'd by the King's Commiſſion to every Cir- 
cuit, who hold their Aſſizes twice a Year in every 
County, (except Middleſex, where the King's 
Courts of Record do ſit, and where his Courts 
for his Counties Palatine are held, ) and have five 

ſeveral Commiſſions: a 
1. A Commiſſion of Oyer and Terminer, direc- 
ted to them and many other Gentlemen of the 
County, by which they are impowered to try 
Treaſons, Felonies, &c. 2. Of Gaol- Delivery, 
directed to the Judges and Clerk of Aſſiſe aſſoci- 
ate, which gives them Power to try every Priſo- 
ner in the Gaol committed for any Offence what- 
ſoever; but none but Priſoners in the Gaol. 3. 
Of Aſiſe, directed to themſelves only and the 
Clerk of Aſſiſe, to take Aſſiſes, and do Right 
upon Writs of Aſſiſe brought before them by ſuch 
as are wrongfully thruſt out of their Lands and 
Polleſſions, Cc. 4. Of Niſi prius, directed to the 
Judges 
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Judges and Clerk of Aſſiſe, by which Civil Cauſes 
. to Iſſue in the Courts above are try d in 
Vacation by a Jury of twelve Men of the 
County where the Cauſe of Action arifes; and 
on Return of the Verdict of the Jury to the 
Court above, my there give Judgment. 
5. A Commiſſion of the Pence, in every County 
of the Circuits; and alf Juſtices of Peace of the 
County are bound to be preſent at the Aſſizes; and 
Sheriffs; c. ſhall alſo give their Attendance on the 
Judges, or they ſhall be fined. 4 ft. 158. Bacon's 

lem 15 16, . C. 

Juſtices of Aſſize, &t. are to hold their Seſ- 
fions in the chief Towns of each County; and 
their Records ſhall be ſent into the Exchequer: 
And if Cauſes are too difficult for them, they 
ſhall be referred to the Juſtices of the Bench, 
there to be ended. Stat. 9 H. 3. c. 11. 6 R. 2. & 
9 Ed. 3. 

The Inferior Courts in the Country may be re- 
duced to the Heads of, 


1. The County-Court. . 
2. The Court-Leet. 
3. The Court Baron. 


1. The Count)- Court is a Court kept by the 
Sherift of every County, and divided into two' 
Sorts; one retaining the general Name, as the 
County- Court held every Month; before the She- 
riff or his Deputy : The other called the Tury, 
held twice in every Year, viz, within a- Month 
after Eaſter and Michaelmas. Cromp. Juriſd. 
241. 
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By the Common Law, every Sheriff ought to 
make his Turn or Circuit throughout all the 
Hundreds in his County, in order to hold a Court 
in every Hundred for the Redreſſing of common 
Irie vances, and Preſervation of the Peace, & c. 
and the Turn is the King's Leet thro? all the Coun- 
ty; it being a Court of Record, of which the 
Sheriff is Judge: Alſo before the Courts at Mieſi- 
minſter were erected, the County-Courts were the 
chief Courts of the Kingdom. Glanvil, lib. 1. 
cap. 2, 3. Fleta, lib. 2. c. 62, 1 
But the Power of the County-Court was much 
reduced by the Statute of Magna Charta, c. 17. and 
1 Ed. 4. c. 1. It hath now the Determination of 
certain Treſpaſſes and Debts under 40 5. and this 
Court holdeth not Plea of any Debt or Damage 
to the Value of 40s. or mote; nor of Treſpaſs 
vi & armis, &c. But of Debt and other Actions 
perſonal above that Sum, the Sheriff may hold 
Plea by Force of a Writ of Juſticies, which is in 
Nature of a Commiſſion to him to do it. Brit. 
c. 27 & 28. 4 Iuſt. 266. | | 
No Sheriff is to enter in the County-Court 
any Plaine in the Abſence of the Plaintiff ; nor 
above one Plaint for one Cauſe, on Pain of 40s. 
and the Defendant in this Court ſhall have law- 
ful Summons, Tc. And out of the County-Court 
Cauſes are removed by Recordare, Pone, &c. into 

B. R. and C. B. | 
2. The Court-Leet is a Court of Record inci- 
dent to a Hundred, ordained for puniſhing Of- 
fences againſt the Crown; it is derived out of the 
Sherift's Turn, and inquires of all Offences under 
Treaſon, but thoſe, which are- to be puniſhed 
with Loſs of Life or Member, are only inquirable 
| | and 
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123 Ok Courts, Jurte: 
and preſentable there; and muſt be certified over 
to the Juſtices of Aſiſe. 4 Inſt. 26 1. Stat. 1 Ed. 3. 


And this Court is called the View of Frant- 
pledge, for that the King is to be there certified 


by the View of the Steward, how many People 


are within every Leet, and have an Account of 


their good Manners and Government; and all 
Perſons above twelve Vears of Age, which have 
remained there for a Year and a Day, may be 
fworn to be faithful to the King, and che People 
are to be kept in Peace, &c. Alſo every one, from 
the Age of twelve to ſixty Years, that dwells 
within the Leet, is obliged to do Suit in this 
Court; except Peers, Clergymen, &c. 4 Inſt. 
261, 263. | | : | SY 

In the Court-Leet or View of Frank-pledge, 
formerly all Perſons were bound with Sureties or 
Pledges for their Truth to the King: The Stew- 
ard is here the Judge, as the Sheriff is in the 
Turn; and this Court is to be kept twice a Year, 
one Time in a Month after Eaſter, and the other 
within a Month after Michaelmas, at a certain 
Place within the Precinct : And the Steward hath 
Power to ele& Officers, as Conſtables," Tithing- 
men, &c. as well as puniſh Offenders. The uſual 


Method of Puniſhment in the Leet is by Fine and 


Amercement, and a Preſentment here ſubjects the 


Party to them; the former is aſſeſſed by the Stew- 


afd, and the latter by the Jury; for both of 
which, the Lord may have an Action of Debt, 
or take a Diſtreſs. Kitch. 70. 1 Inſt. 115. 6 
Rep. 12. 2 Iuſt. 199. 

This Court inquires of and puniſhes Mildemea- 
nors, Incroachments, Nuſances, &c. Purpreſtures 
in Lands, or Woods; of Houſes ſet up, or beat 
down, and other Annoyances; Bounds taken a- 
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way; Ways, or Waters turn'd, or ſtopped. ; of 
Thieves, and Hues and Cries not purſued; of 
Bloodſhed, Eſcapes, Perſons outlawed, Money 
Coiners, Treaſure found ; Aſſiſe of Bread and Ale, 
Perſons keeping Ale-houſes without Licence; falſe 


Weights and Meaſures, unlawful Games, Offences 


relating to the Game; of Tanners ſelling inſuffici- 
ent Leather; Foreſtallers and Ingrofſers of Mar- 
kets, c. of Victuallers and Labourers, unlawful 
Fiſhing, idle Perſons, Cc. All which particular 
Articles are to be inquired. into by Statute. 18 
Ed. 2. 14 @ 15 H. 8. 2& 3 Ed. 6. 31 Eliz. 
And the Lord of the Leet ought to have a Pil- 


lory and Tumbrel, &c; to puniſh Offenders ;+ or | 


for Want thereof he may be fined, or the Liber- 


ty ſeiſed: And all Towns within the Leet are 
to have Stocks in Repair ; and the; Town that - 


hath none, ſhall forfeit 5/. 2 Danv. Abr. 289. 

3. The Court- Baron is that Court which every 
Lord of a Manor, (who in antient Times were 
called Barons), hath within his own Precinct: 
And a Court-Baron is an inſeparable Incident to 
a Manor ; it muſt be held by Preſcription, for it 
cannot be created at this Day, and is to be kept 
on ſome Part of the Manor. 1 Inſt. 58. 4 Iuſt. 
268. 12 

This Court is of two Natures, 1. By the Com- 
mon Law, which is the Barons or Freeho!ders 
Court, of which the Freeholders being Suitors are- 
the Judges. 2. By Cuſtom which is called the 
Cuſtomary Court, and concerns the Cuſtomary 
Tenants and Copybolders, whereof the Lord or 
his Steward is Judge : The Court-Baron may be 
of this double Nature, or one may be without 
the other. The Freeholders Coutt bath Juriſdic- 
tion for trying Actions of Debt, Treſpaſs, &c. un- 
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der 40 5s. and may be held every three Weeks; 


being ſomerhing like the County - Court: But on 


Recovery in Debt, they have not Power to make 
Execution, only to diſtrain the Defendant's Goods, 
and tetain them till Satisfaction is made. The o- 
ther Court-Baron is for taking and paſſing of E- 
ſtates, Surrenders, Admittances, & c. and is kept 
but once or twice in a Year, (uſually with the 
Court-Leet) unleſs it be on Purpoſe to grant an 
Eſtate; and then it may be holden as often as re- 


| quired. 4 Rep. 26. 6 Rep. 12. 2 Inſt. 119. 


In this Court the Homage Jury are tv inquire 


that the Lords do not loſe their Services, Duties, 
or Cuſtoms; but that che Tenants make their 


Suits of Court; pay their Rents, Heriots, &c. 
and keep Lands and Tenements in Repair, Cc. 
and every publick Treſpaſs may be puniſhed 


here by Amercement, on preſenting the ſame. 


Stat. 4 Ed. . | EEE.” . 
No Steward of a Leet, or Court-Baron, ſhall 
receive Profits to his own Uſe, that belong to 
the Lord, on Pain of 40/. and Diſability. 1 Fac. 1. 
87 Patt 0! ER d ee T2 NON 

Next I ſhall mention Attorniet and Solicitors 


ia the Courts of Law, who are allowed, admitted 


and regulated, | : 
1. By the Orders of *Court and the Com- 
mon Law. K 


2. By antient and late Statutes. 


1. Attornies at Law are thoſe Perſons as take 


- upon them the Buſineſs of other Men, by whom 


they are retained: And in teſpect of the ſeveral 
Courts, there are Attoruies at large; and Attor- 
* 2 nies 
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nies ſpecial, belonging to this or that Court only. 
1 n Alt; . % l nota bar | l 
By Order of all the Judges, Atternies are to il 

be admitted into ſome of the Inns of Court or 
Chancery, and take Chambers there or near, 
(except Houſe-keepers in London and Meſtminſter, | 
&c.) and none ſhall be ſworn an Attorney until 1 
he is thus admitted: No Attorney ſhall put him- | 
ſelf out of the Society that he is of, till be is ad- 1 
mitted of ſome other Society, and deliver a Cer- '14 
tificate thereof; all Attornies are to be in Com- 4 
mons the Times ordered by the Society to which 4 
they belong, and offending therein ſhall be put 4 
out of the Roll of Attornies. Attachments have 4 
been granted againſt thoſe that have diſobey'd 4 
this Order, in not being admitted of ſome Inn 
of Court, Cc. and Attornies may be committed 
For any ill Practices. Ord. Mich. 3 Ann. 1 Lill. 
Abr. 129, 130. wo: 
Action lies for a Client againſt bis Attorney, if 
he appear for him without Warrant; and if he 
pleads a Plea, for which he hath nor his Warrant: 
But in Caſe the Attorney appears without War- 
rant, and Judgment is had againſt his Client, the 
Judgment ſhall ſtand, if the Attorney be reſpon- 
ſible; other viſe if the Attorney be not reſpon- 
ſible. Action lieth againſt an Attorney for ſuffer- 
ing Judgment againſt his Client by Nil dicit, 
| :when he had given him a Warrant to plead the 
General Iſſue ; tho? this is underſtood where it 
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| is done by Covin. Action lies not for what any 1 
| | Attorney does generally, altho he knows the 1 
| Llaintitt has no Cauſe of Action; he only acting - '1 
| as a Servant in Way of his Profeſſion. 1 Dans. 1 
| 285. 4 Inſt. 117. 1 Mod. 20g. 1 Salk. 88. 4 
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He, that is Attorney at one Time, is Attorney 
at all Times pending the Plea: And the Plaintiff 
or Defendant may not change his Attorney, while 
the Suit is depending, without Leave of the 


Court, which would reflect on the Credit of At- 


tornies; nor until the Attorney's Fees are paid; 
and Attornies and Solicitors may detain Writin 
which come to their Hands by Way of Boßness, 
till their juſt Fees are ſatisfied: If there be no 
Fees due, tbe Court wil compel the Delivery 
of them on Motion, without forcing the Party 
to an Action. A Cauſe ſhall proceed notwith- 
ſtanding the Death of an Attorney therein, and 
not be delayed on that Account. Mich. 14 Car. 1. 
Lill. Abr. 148. 2 Keb. 273. | 

Attornies have the Privilege to ſue and be ſued 
-only in the Court at Weſtminſter, where they 
practiſe : They are not obliged. to put in ſpecial 
Bail, when Defendants ; but when they are Plain- 
riffs, they may inſiſt upon Bail in all Caſes: And 
they ſhall not be choſen into Offices, againſt their 
Wills, &c. 1 Ventr. 299. Wood's Inſt. 450. 

2. By the Statutes, the Juſtices ſball examine 
« Attornies, and by their Diſcretion they ſhall be 
put into the Roll; and they- fhall ſwear. to exe- 
cute their Offices truly, &c. The Number of 
Attornies may be reſtrained, by an ancient Sta- 
tute; and where they are unskilful or inſufficient, 
+ they ſhajl be removed by the Juſtices, and their 
Clients have Notice thereof: When any die, or 
ceaſe to practiſe, the juſlices ſhall appoint others; 
and if an Attorney be found notoriouſly in the 
Fault, he ſhall forſwear the Court. Stat. 4 H. 4. 
ins. 33 697. f.. 8 

None ſhall be admitted Attornies of any Court 


of Record, but thoſe that have been brought up 
TE! I in 
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in the ſaid County, or are well practiſed * and 
skilled in the Law, and of an honeſt Diſpoſition ; - 
and no Attorney ſhall ſuffer any other to follow a 


Suit in his Name, on Pain that each of them ſhall 
forfeit” 20 J. And Atcornies, Solicitors, - Oc. are 
to take the Oaths to the Government, under 
Penalties and Diſabilities to practiſe. An Attor- 


ney ſhall not be allowed any Fees laid out for 


Counſel, or otherwiſe, / unleſs he have Tickets 
thereof ſigned by them who receive ſuch Fees; 


and Attornies ſhall give in true Bills to their 


Clients of all the Charges of Suits, under their 
Hands, before. the Clients ſhall be charged with 


the Payment thereof: If they delay their Clients 


Suits for Gain; or demand by their Bills more than 


their due Fees and Disburſments, the Clients ſhall 


recover Colts and treble Damages againſt them; 
and they ſhall be for ever after diſabled to be At- 


. tornies, &:c. 3 Face 1. g. 7. 13 W.3. c. 6. 


Attornies are to enter and file Warrants of At- 
torney, in every Suit, on Pain of 10 l. and Impri- 
ſonment: And the Plaintiff's Attorney is to file his 
Warrant the Term he declares; and the Defendane 
his the Term he appears. If any who hath been 
convicted of Forgery, Perjury, or common Barre- 
try, ſhall. practiſe as an, Attorney or Solicitor! in 
any Suit or Action brought in any Court; on 
Complaint, the Judge, where ſuch Action ſhall be 
depending, hath Power to tranſport the Offender 
for ſeven Years, by ſuck Ways, and under ſuch 


Penalties as Felons. Hat. 32 H. 8. 4 & 5 Am. 


12 Geo. 1. c. 29. 

All Attornies and Solicitors ſhall be ſworn, ad- 
mitted and inrolled by the Judges,” before allowed 
to ſue out Writs in the Courts at Weſtminſter, &c. 


and every Writ ſerved on a Defendant, ſhall be 
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indorſed with the Name of the Attorney by whom 
ſued forth; and ſworn Attornies permitting o- 
thers to ſue forth Writs in their Names, to be diſ- 
abled: For the future, no Perſons ſhall practiſe 
but ſuch as have ſerved a Clerkſhip of Rog Years ' 
to an Attorney, &c. duly ſworn and admitted; and 
ſnall be examined, ſworn and admitted in open 
Court; and Attornies ſhall not have more than twa ' 
Clerks at one Time, &c. Perſons ſworn as Attor- 
nies, may be admitted Solicitors in Courts of Equity: 
And Attornies or Solicitors ſhall not bring any Ac- 
tion for Fees till a Month after Delivery of their 
Bills ſubſeribed with their Hands; alfo the Parties 
chargeable may get them taxed in the mean Time, 
and upon the Taxation the Sum remaining due is 
to be paid-in full of the faid Bills; or in Default, 
the Party ſhalt be liable to Attachment, cc. but 
if any Bill is reduced a 'fixth Part, the Attorney 
muſt pay the Cofts of Taxation. 2 Geo. 2. c. 23. 
The Judges of any Court of Record, may not 
admit any greater Number of Attornies, than by 
the Uſages of ſuch Court hath been accuſtomed : 
And if any Perſon halt fuè out any Writ, or de- 
fend an Action in any Courts of Law or Equity, 
as an Attorney or Soſſeitör, for any Gain or Fee, 
without being admitted and inrolled, he ſhall ſor- 
feit 50 J. and be incapabſe to maintain an Action 
for Fee or Reward; the Penalty to be recovered 
by Action of Debt, Bill Plant, c. Stat. Ibid. 
In order to Trials in Gburts, alter Attornies and 
other Pradtifers therein, T am to conſider of, 


1. Juries, to try Cauſes. 
2. Witneſſes, and other Evidence neceſſary, 


1. Jury 
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1. Jury ſignifies a certain Number of Men, 


ſworn to inquire of Matter of Fact, and declare 


the Truth upon ſuch Evidence as ſhall be deli- 


vered them in a Cauſe, And there are two Sorts - 
of Juries in Criminal Caſes; a Grand Jury, which. 
uſually conſiſts of twenty-four Men of greater - 


Quality than the other; and a Petty Fury, con- 


liſting of twelve Men, called the Jury of Life and 


Death: The Grand Jury finds the Bills of Indict- 
ment againſt Criminals; and the Petty Jury con- 
victs them by Verdict, in the giving whereof all 
the Twelve muſt agree; and according to the 
Verdict the Judgment paſſeth. Alſo beſides the 
common jury in Civil Caſes; there is a Special Ju- 
55, in Cauſes of Conſequence tried at the Bar, 
when the Court makes a Rule for the Secondary 
to name forty-eight Freeholders, and each Party 
is to ſtrike out Twelve; one at a Time, and the 
Remainder to be the Jury for the Trial. A Jury 
of Merchants may be returned to try an Iſſue be- 
tween two Merchants, touching Merchant Affairs: 
And where an Alien is Plaintiff or Defendant, the 
Jury ſhall be Half Foreigners and Half Engliſh, 
per Medietatem Linguz; but tis not neceſſary that 
the Foreigners be all of the fame Country. 1 Inſt. 
154. 3 Inſt. 30, 221. 1 Lill. Abr. 125. 


By the Common Law, Jurymen are to be re- 


turn'd, in all Caſes" for Trial of General Iſlues, 
from the County where the Fact was done: And 


they are to be Freemen, indifferent, and not out- 


lawed, or infamous; Men attainted of any Crime 
ought not to ſerve on Juries, nor Aliens generally; 
and Infants, Perſons feventy Years old, Clergy- 
men, Apothecaries, - & c. are exempted by Law 
from ferving upon Juries. By Statute, Jurors im- 
panelled ſhall be the next Neighbours , moſt 
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136 Of Courts, Jurfes, 
ſufficient and leaſt ſuſpicious ; or the Officer ſhall 
forfeit double Damages: And their Qualification, 
which was: formerly but 4o 5s. per Annum Eſtate, 
js 10 J. per Annum Freehold or Copyhold, within 
the ſame County; and Taleſmen 5 J. a Year. S. P. C. 
154. 3 Ixſt. 221. 2 Iuſt. 447. Stat. 13 Ed. 1. 4 
ner, ee os row 
The Conſtables of Pariſhes at Michaelmas 
Quarter-Seſſions yearly, are to return to the Ju- 
ſtices of Peace there, Liſts of the Names and 
Places of Abode of Perſons qualified to ſerve on 
Juries, between the Age of Twenty-one and Se- 
venty, atteſted upon Oath, on Pain of farfeiti 
5.4. and the Juſtices of Peace ſhall order the Cler 
of the Peace to deliver a, Duplicate of thoſe Liſts 
to the Sheriff, &c. from which they are to make 
their Panels of Jurors : But no Sheriff, or Bailiff, 
Cc. ſhall return any Perſon to ſerve on a Jury, 
unleſs he bath been ſummoned ſix Days before 
the Day of Appearance, Cc. And if a Trial is 
for any Thing which concerns the Sheriff or Un- 
der- Sheriff, the Coroner is to return the Jury: 
The. Proceſs to bring in a Jury in B. R. is a Di- 
firingas, and, in C. B. Venire fac', and then Habeas 
Corpora Jurator, to bring in the Jury. Stat. 4 & 
5 W.& M. 7& $W.3. 3 Ann. c. 18. 2 Lill. 
ere walnon i-@f 54 
The late Act for regulating Juries, which hath 
very much altered our Law, ordains, that Lifts of 
Jurors, qualified according to. the Acts of 4& 5 
V. & M. and 7 & 8 . 3. ſhall be made and gi- 
ven in from the Rates of each Pariſh, and fixed 
on the Doors of Churches, &c. twenty Days be- 
fore the Feaſt of St. Michael, that Notice may be 
given of Perſons qualified omitted, or of Perſons 
inſerted who are not fo, Cc. and the Liſts * 
* et 
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ſet right by the Juſtices of Peace in Quarter-Seſ- 
ſions, Duplicates are to be delivered to the Sheriffs 
of Counties, by the Clerks of the Peace; the 
Names contained in which, with the Additions of 
the Perſons, ſhall be entered alphabetically by the 
Sheriffs in a Book, and none others to ſerve on 


Juries, ec. If any Sheriff, or other Officer, ſhall 
return other Perfons; or the Clerk of Aſſiſe record 


any Appearance when the Party did not appear, 


they ſhall be fined by the Judges not exceeding 
104. nor leſs than 40s. The like Penalty for She- 


riffs taking Money to excuſe Perſons from ſerving; 
and r in roy 4p Oc. not a- 
bove 5 /. for returning Jurors who have ſerved 


two Years before in any County, except of York, 


Cc. In the County of Middleſex, no Ferſor ſhall 
be returned .xs a'Juror, that hath ſerved two 
Terms before. Stat. 3 Geo: 2/c.-25. See 4 Geo. 2. 
ff ot cn e een M7 

On the Return of Writs of Venire Facias; She- 
riffs are to annex thereto a Panel, or little Piece of 
Parchment, of the Names of a competent Num- 
ber of Jurors' named in the Liſts, not leſs than 
48, nor more than 72; (without Direction of the 
Judges) who ſhall be ſummoned to ſerve at the 
Aſſiſes, &@c. and the Names of the Perſons impa- 
nelled ſhall be written in diſtin& Pieces of Paper, 
and delivered by the Under-Sheriff to the Judge's 
Marſhal, and he is to cauſe them to be rolled up 
and put together in a Box; and when any Cauſe 
ſhall be brought on, ſome indifferent Perſon ſhall 
in open Court draw out twelve of the ſaid Papers 
of Names, one after another, who, not being chal- 
lenged, are to be the Jury to try the Cauſe ; but 
if any are challenged, or do not appear, then a 
turther Number is to be drawn till there be a full 


Jury, 
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Jury, Fc. and their Names after ſworn ſhall be 
ept apart in ſome other Box or Glaſs, till they 
have given in their Verdict; and then theſe Names 
ſhall be rolled up again, and returned to the for- 
mer Box, to be kept with the other Names, as 
long as any Cauſe, remains for Trial: And if 2 
Cauſe comes on, before the Jury in any other 
ſhall have given their Verdict, the Court ſhall 
order twelve of the Reſidue of the Papers to be 
drawn, & c. Jurors whoſe Names ſhall be drawn, if 
they do not appear after three Times called; upon 
Oath made that they were lawfully ſummoned, 
ſhall forfeit not above 54. nor under 405. Stats 
In Trials of Iſſoes on Indictments, e. and all 
Actions whatſoever, the Courts at Heftminſtey 
may order a Special Jury to be ſtruck, as on Trials 
at Bar, upon Motion in Behalf of the King, or of 
any Plaintiff or Defendant ; and when ordered by 
Rule of Court in Cauſes arifing within any City, 
Cc. the Jury ſhall be taken out of Lifts or Books 
of Perſons qualified, which are-ta be brought by 


the Sheriffs, Oc. before the proper Officer, as the 


Freeholders Book is for Cauſes ariſing in Counties. 
Perſons who have Eſtates, held for 500 Years, or 
ninety-nine Years, or other Term determinable on 
Lives, &c. of the yearly Value of 20 J. are decla- 
red qualified to ſerve on Juries, and to be inſerted 
in the Freebolders Book, &c. And Leaſeholders 
on Leaſes, where the Rent amounts to 50/. a 
Year, are liable to ferve as Jurors in the County 
of Middleſex: And Sheriffs of any County or 
City ſhall not impanel Perſons on any Jury for 
the Trial of Capital Offences, who would not be 
qualified to ſerve in Civil Cauſes. In London, Ju- 
rors are to be Houſe-keepers that have Lands or 

4 Goods 
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Goods of 100 J. Value, who may be examined on 
Oath, Cc. ibu. n $1, 
The Plaintiff or Deſendant in a Cauſe may uſe 
their Endeavours for 2 Juryman to appear, but not 
one who is no Party to the Suit. If a Juror ap- 
pears, and refuſeth to be ſworn, or to give any 
Verdict; and if he endeavours to impoſe upon 
the Court, or is guilty of any Misbehaviour after 
Departure from the Bar, he may be fined, and At- 
tachment iſue againſt him: And if a Juryman 
withdraw from his Fellows, or keep them from 

iving their Verdict, without alledging any Rea- 
bons for it, he ſhall be fined; not if he differ from 
them in Judgment. Moor 88 2. Dyer 55. 
Jurors are not to meddle with any Matters 
which are not in Iſſue; they are fineable if un- 
lawfully dealt with to give their Verdict; tho 
they are not fineable for giving a Verdict contrary 
to the Evidence, or againſt the Direction of the 
Court; for the Law ſuppoſes the Jury may have 


Court, and they may not only find Things of their 
own Knowledge, but they go according to their 
Conſciencies: But in a Civil Cauſe, an Attaint will 
lie againſt 'them, if they give a falſe or corrupt 
Verdict. 3 Leon. 147. Vaugh. 144, 149, 153. 


the Law, and give a general Verdict, it is good; 
but in Caſes of Difficulty they may find the ſpecial 
Matter, and leave it to the Judges to determine 
what is Law upon the Fact. And aſter the Evi- 
dence is given, the Jury are to be kept together 
till they bring in their Verdict, without Meat, 
Drink, Fire, or Candle, otherwiſe than with 
Leave of the Court; and the Court may not give 
them Leave to eat or drink out of Court: If Ju- 


rors 


fome other Evidence than what was given in 


If the- Jury take upon them the Knowledge of 
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rors after ſworn eat and drink, tho' the Verdict 
be good, they are fineable; and if it be at the 
Charge of either Party, the Verdict is void. When 
a Juror is ſworn, he may not go from the Bar un- 
til the Evidence is given, for any;Cauſe whatſo- 
ever without Leave of the Court, and having a, 
Keeper with him: And when the Jury are gone 
from the Bar, -a Witneſs may not be called by, 
them to repeat the ſame Evidence he, gave in 
Court. 1 Inſt. 227, Daliſ. 19," Cro. Jas. 21. 2 
Lill. 123, 127. 

In Capital Caſes a Verdict ad be actually gi- 
yen by Jurors ; and.if the Jury do not agree upon 
it, they may be carried round the Circuits, and 
ſhall. not be diſcharged till they do: In Civil Caſes 
it is otherwiſe; as where there are Nonſuits, @c. 
and oftentimes in a Civil Caſe, when the Evidence 
hath been heard, the Parties doubting of the Ver- 
dict do conſent that the Jury ſhall. be drawn or 
diſcharged. Jurors by the Common Law are liable 
to no Proſecution for giving their Verdicts, except 
by Way of Attaint; in which Ceſe being found 
guilty, they are puniſhable by I. ols of Lands and 
Goods, their Houſes to be raſed, * their Bodies 
caſt into Priſon; and the Party is to be reſtored 
to all that he loſt by their falſe, Verdict; but this 
is altered by the Statute 2 3 H. S. c. 3. 1 2. 227, 
154. 2 Hawk. P. C. 147. 

If a Juror takes any Thing of either Party, to 
give his Verdict, he ſhall pay ten Times as much 
as taken; or ſuffer a Year's Impriſonment : : And a 
Juryman guilty of Bribery is diſabled. to be of 
any Aſliſes or Juries, and to be impriſoned and 
ranſomed at the King's Will; alſo being accuſed 
of this, may be tried preſently by a Jury-then 
mow: But Jurymen, where there is a full Jury 
an 
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HMlitnelles, Trials. . 141 
and they try the Cauſe, are to have their Charges 
allowed them. Stat. 38 E. 3. c. 12. 5 Ed. 3. & 
34 Ed. 3. 2 Lill. Abr. 125. f | | a 
-- The Challenge of Jurors is in reſpect of Parti- 
aliaty, or Default of the Sheriff, by Reaſon of Kin- 
dred, c. to the Plaintift or Defendant; or where 
one of the Parties is of Affinity to any Juror; a ju- 
ror bath given a Verdict before in the ſame Cauſe, 
or if he hath been an Arbitrator therein, Oc. And 
Jurors may be challenged for Defe& of Age, or 
Want of Eſtate; and being convicted of Felony, 

Perjury, Oc. Ploud. 425. Hob. 294. 2 Rol. Abr. 
636, Cc. 1 Inſt. 172. 1 | 
2. A Witneſs is one that proves and makes out 
any Thing to a Jury on a Trial, by lawful Teiti- 
mony ; and ought to be an indifferent Perſon to 
each Party, and not concerned in the Cauſe: And 
Evidence is uſed for ſome Proof by Men on Oath, 
or by Writings or Records; it is called Evidence, 
as thereby the Point in Iſſue is made evident to 
the Jury. 1 Inſt. 283. 91 
As to Perſons who may or may not be Witneſſes; 
An Alien Infidel, (not a Jeu, who may be ſworn 
on the Old Teſtament) a Perſon non ſaue Memory, 
one intereſted in the Suit, a Wife for or againſt her 
Husband, (except in Caſes of Treaſon) Perſons 
convicted of Felony, or Perjury, Cc. may not be 
Witneſſes in a Cauſe: But Kinſmen, tho' never ſo 
near, Tenants, Servants, Maſters, Attornies for 
their Clients, and all others that are not infamous, 
which want not Underſtanding, or are not Par- 
ties in Intereſt, may be Witneſſes; tho* the Credit 


of Servants is left to the Jury. A Judge who is to 


try the Perſon, may give Teſtimony, going off from 
the Bench: And a Juror may be a Witneſs, as to 
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142 Ok Courts, ures, 
his particular Knowledge; but then it muſt be 
on Examination in. open · Court, not before bis 
Brother Jurors. Members of Corporations will not 
be generally admitted to be Witneſſes in a Cauſe 
that concerns the Corporation; tho" Inhabitants 
that are not Freemen will be allowed: A Coun- 
fellor, Attorney, or Solicitor, is not to be exa- 
mined as a Witneſs againſt their Clients, being ob- 
liged to keep their Secrets; but of their own 
Knowledge before retained, not as Counſel, At- 
rorney, Oc. they may be examined. 1 Inft. 6. 
4 Inſt. 279. 2 Rol. Abr. 685. 2 Hawk. 432. 2 
Lev. 231. 1 Ventr. 197. 
In caſe divers Perſons are made Parties to a Suit, 
and ſome found Not guilty, ec. they may be Wit- 
neſſes in the Cauſe. A Man that hath a Legacy gi- 
ven by Will, is not a good Witneſs to the Will; 
but he may releaſe 'his Legacy, and then he ſhall 
be a Witneſs: A Perſon who claims any Benefit 
by a Deed, may not. prove that Deed, in regard 
of his Intereſt; and one any Ways concerned in 
the ſame Title of Land in Queſtion, will not be 
permitted to be à Witneſs in the Suit depending. 
But in Criminal Caſes, as of Robbery on the High- 
way, in Action againſt the Hundred; in Rapes of 
Women, or where a Woman is married by Force, 
Cc. a Man or Woman may be Witneſs in their 
own Cauſe; lo in private notorious Cheats, where 
no Perſons elſe can be Witneſſes, but thoſe who 
ſuffer. 2 Lid. Abr. 704, 705. 2 Roll. 625. 1 
Ventr. 243. 1 Salk. 286. 
If one by Judgment hath ſtood in the Pillory, 
or been whipt; for this Infamy he ſhall not be 
allowed to give Evidence, whilſt the Judgment is 
in Force: But the Record of Conviction muſt be 
produced ; and you may not ask the Witneſs any 
Queſtion 
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Queſtion to accuſe himſelf, though bis Credit and 
Character in general, may be impeached by other 
Witneſſes, ſo as not to make Proof of particular 
Crimes whereof he hath not been convicted. Al- 
though Judgment of the Pillory infers Infamy at 
Common Law ; by the Civil and Canon Law it is 
no Infamy, unleſs the Cauſe for which the Perſon 
was convicted was infamous: And it hath been 
adjudged, that tis not ſtanding in the Pillory, diſ- 
ables a Perſon to give Evidence; but the Standing 
there upon a Judgment for ſome infamous Crime, as 
Forgery, Cc. If for a Libel, a Man may be a Witnels ; 
and ſo in other Caſes, when he is pardoned. 3 Inſt. 


219. 3 Lev. 426, 427. 5 Mod. 16, 74. 3 Nelſ. 


Abr. 557. | 

The Teftimony of one ſingle Witneſs to a Jury 
is ſufficient ; and one Witneſs is enough for the 
King in all Cauſes, except for Treaſon, where 


there muſt be two Witneſſes: For the Common 
Law required not a certain Number of Witneſſes; 


but they are required by Statute in ſome Caſes. 
And if a Witnels, ſerved with Proceſs, refuſe to 


appear and give Evidence in a Criminal Cauſe, the 


Court may put off the Trial, and grant Attach- 
ment againſt him: In a Civil Cauſe, if any Wit- 
neſs refuſe to appear, being tendered reaſonable 
Charges, and having no lawful Excuſe, Action of 
the Caſe may be brought, whereon 10 J. Damages, 
and other Recompence to the Party, ſhall be reco- 
vered. And a Feme Covert not appearing, Action 
lies againſt the Husband and her. 3 Inſt. 26. 1 


Leon. 112. Stat. 5 Eliz. c. 9. | 


Evidence by Writings and Records is where Acts 
of Parliament, Statures, Judgments, Fines and Re- 
coveries, Proceedings of Courts, and Deeds, &c. 
are admitted as Evidence in a Cauſe. 


General 
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144 Of Courts, Juries, 
General Acts of Parliament may be given in E- 
i vidence, gpon the Statute Book, and need not be 
+ pleaded ; but where there is a private Act, a Copy 
1 of it muſt be examined by the Records of Parlia- 
: ment, and it ought to be pleaded: Records and 
j Inrolments prove themſelves; and a Copy of a 
Record ſworn to may be allowed as Evidence: 
The Part indented of a Fine is the uſual Evidence 
that there is ſuch a Fine; tho'it is ſaid, the Fine 
muſt be ſhewed, with the Proclamations under 
Seal. A Record of an inferior Court hath been 
rejected in Evidence; and the Party put to prove 
what was done: An ancient Deed proves itſelf, 
Poſſeſſion having gone accordingly ; but later 
Deeds are to be proved by Witneſſes; and if 
they are dead, their Hand-writing muſt be proved. 
Altho' a Seal is broken oft, a Deed may be Evi- 
[| dence ; but it cannot be proved by a Counterpart 
; or Copy, when the Original is in Being, and may 
be had: If ir be burnt, Cc. the Judges may al- 
low Proof by Witneſſes, that there was ſuch a 
Deed, and this be given in Evidence. 1 Inſt. 119, 
262. 10 Rep.92. 2 Roll. Abr. 574. 2 Inſt. 118. 
x1 Lev. 25. ; 
A Writing allowed to be read, to prove one 
Part of an Evidence, may be read to prove any 
other Part of the Evidence given to a Jury; and 
if a Copy is permitted, it mult be the entire Co- 
py of the Whole, that the Court may judge of it. 
The Probate of a Will is admitted as Evidence for 
erſonal Eſtate ; but if Title of Land is made un- 
der the Will, it muſt be ſhewn, not a Copy of it, 
or the Probate. If the Will is proved in Chan- 
cery, Copies of the Proceedings there will be E- 
vidence. Of Things done in a Foreign Country, 
| the 
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the Teſtimony of a Publick Notary is good Evi- 
dence. 1 Lill. Abr. 548. 2 Roll. 678. GKep. 47. 

Depoſitions of Witneſſes in Chancery, between 
the ſame Parties, may be Evidence at Law; but 
in a Court of Common Law, a Decree in Chan- 


cery is no Evidence: The Depofitions before a 


Coroner have been admitted as Evidence, the 


Witneſſes being dead; Depoſitions in the Eccleſi- 


aſtical Court cannot be given in Evidence, tho' a 
Sentence may in a Cauſe of Tithes, &c. Church- 
Books are not allowed as Evidence; yet ſome ſay 
they may: A Shop Book is Evidence, but not af- 
ter a Year for Goods fold, &c. unleſs it be in buy- 
ing and ſelling, between one Tradeſman and ano- 
ther. An Almanack, wherein the Father had 
writ the Nativity of his Son, was held Evidence 
to prove his Son's Non-age ; and an Inſcription on 
a Grave-Stone, hath been judged good to make a 
Pedigree for the Heir. Trials per pais 167, 207, 
235. t Lev. 180. 1 OG. 411. 7 Jac. 1. 12. 
Raym. 84, 5 Mod. 10. 

Matter. of Fact ſhall be given in Evidence at a 
Trial; in Debt, a Releaſe may be given in Evi- 
dence, on Nil debet; and Entry and Expulſion, in 
Debt for Rent, Cc. On the General Iſſue, Fraud 
may be given in Evidence : But many Things are 
to be pleaded; and cannot be given in Evidence, 
upon Not guilty, By Statute, Fuſtices of Peace, 
Conſtables, &c. may plead the General Iſſue, and 
yet give the Special Matter in Evidence in their 
Jaltification, YVaugh. 143, 147. 5 Mod. 18. Trials 
per pais 404. Stat. 7 & 21 Jac. 1. 


L Form 


— — —ͤ—ñ—— Ʒ——ä—4—ĩ—4—— — ——— — - + - 
o » 


- = - : 
. -x >> 


7 ... —— 


— 


„ 
3 . * 
r ¹ . 


— 


8 MN < mk Cs —B apart ? 
* - 
— . ———— 2 


as 
2 


2 we” 
a 


—— — 
Wa 


om $4 6.  % 
rr ASS) 7, ei Sc ety. 


— 


4 
i 
4 
{. - 

7 

: 


— 


— — 


a———__— 22 — 
— . : 


* N 
ern» — 
4 BY L > 

” * wt 


<4 on Slee eee 


- 


— — 
l = 


. — . — 
r reel 
„ 3 


- 8 42 
"XIA 


\ = 
% 3 
— * - 
* 


E 
15 
+ 
FE ; A 
[+ bj 
1 571 
5 
| [ 
14. 
| ** 
| 75 
* 
48 
| + | 
: = 
14 
1 
4 
; : 
1 
I 
it ' ' 
[* | 
"4 1 1 
+ 14 
1 
It 1 
' 
U. 
1 
Ss „ 
. 'FY 
'L 
; 13 
19H 
y l 1 4 
_ 7. 
} - 1 , 4 
i . | 
11 
A843 
BY: 
= 
EY 
* 7 
y F 
+4 $7 
Xs bY 
4 $4.h 
\ 7 z . : 
+ 5 
i088 
1M i 
7 
f F4 
1 
14 


* 


145 Of Courts, Juries, 


Form of a Writ of Sub pe na for Witneſſez 
to teſtify. 


EOR OE the Second, by the Grace of God, 
CI Aing of Great Britain, &c. To T. F. M. 


H. and N. J. We command you, and every of 


you, firm/y enjoining you, that laying afide all and 
all Manner of Buſineſſes and Excuſes whatſoever, 
you and every of you be before our faithful and well- 
beloved P. Lord Hardwick, our Chief Juſtice appoin- 
ted to hold Pleas in our Court before us, on the Day 
of, &c. next following, at Guildhall, London, &c. 
to teſtify all and fingular thoſe Things, which you or 
either of you ſhall know, in a certain Action or 
Cauſe now depending and undetermined in our Court 
before us, between A. B. Plaintiff and C. D. De- 
fendant, in an Action of Debt, &c. and on that 
Day to be tried by a Fury of the County ; and this 
you and every of you are by no Means to omit, un- 
der the Penalty of one hundred Pounds. Witness, 


c. | 

If it be at the Aſſjzes, then it muſt be; That 
you and every of you be in your proper Perſons be- 
fore our Juſtices at the Aſſizes appointed to be held 
in the County of W. on the Day, &c. next follou- 
ing, at, &c. in the County aforeſaid, to teſtify, &c. 


A Subpzna Ticket, for a Witneſs to ap- 
| pear. 
Mr. M. H. 


Y Virtue of a Mirit of Subpœna to you and o- 
thers directed, and herewith ſbeun unto you, 

you are perſonally to be and appear before P. Lord 
Hardwick, 
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Hardwick, Chief Juſtice, c. Or before his Ma- 
Jeſty*s Fuſtices of Aſſixe, on the Day of, &c. next, be- 
ing, &c. at Ten of the Clock in the Forenoon of the 


fame Day, at the Court then to be holden at, &c. 
in the County of W. to teſtify the Truth, according 


to your Knowledge, in a certain Cauſe now depend- 


ing, and then and there to be tried between A. B, 
Plaintiff, and C. D. Defendant, in an Action of, 
&c. on the Part of the Plaintiff ; and here you are 
not to fail, on Pain of one hundred Pounds. Dated 
the Day, 8c. in the Tear of the Reign of the Lord 
George, Cc. and in the Tear of Our Lord 1736. 


The Head Trial, in Purſuance of my preſent 
Method, I fhall divide into, 


I. Things to be known preparatory thereto. 

2. The Form of Trial in the Courts at Weſt- 
minſter. | 

3. How Trials are managed at the Aſſizes. 

4. New Trials and Executions, &c. 


I. Trial, in its common Definition, is the Ex- 
amination of a Cauſe Civil or Criminal, before a 
Judge, who has Juriſdiction to try it according to 
the Laws of the Land. And the moſt general 
Rule has been, that every Trial ſhall be out of 
that Town, Precin&, &c. within which the Mat- 
ter of Fact triable is alledged, or the neareſt there- 
unto, for the better Cogniſance of the Fact com- 
mitted. 1 Inſt. 125. 

All Trials for Murder muſt be had in the Coun- 
ty Where the Fact was done: But if the Stroke is 
in one County, and the Death in another, the In- 
dictment may be found by the Jury of the Coun- 
ty where the Party died ; and there the W 
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be tried as well as if the Stroke had been in the 
ſame County: And when an Indictment is found 
againſt a Perſon in the proper County, it may be 
heard and determined in any other County by 
ſpecial Commiſſion, Cc. In a Civil Caſe, if a fo- 
reign Iſſue which is local ſhould happen, it may 
be tried where the Action is laid; and for that Pur- 

oſe the Plaintift may enter a Suggeſtion on the 
Roll, that ſuch a Place in ſuch a County is next ad- 
jacent ; and it ſhall be tried in the Court of B. R. 
by a Jury from that Place, according to the Laws 
of that Country, which may be given in Evi- 
dence. 3 Inſt. 27. Cro. Car. 247. 5 & 6 Ed.s6, 
2 Salk. 651. 

Where Civil Cauſes are grown to Iſſue, if they 
are to be tried in Londou or Middleſex, and the 
Defendant lives not forty Miles from London, in 
that Caſe eight Days Notice of Trial muſt be 
given the Defendant; and if he live that Diſtance 
from London, or further off, he muſt have four- 
teen Days Notice from the Plaintiff, - before he try 
his Cauſe. But at the A/{zzes eight Days Notice of 
Trial is good, let the Defendant live where he will; 
and if the Defendant go to Trial without ſufficient 
Notice given him, the Trial is not binding. A 
Defendant, on due Notice given, mult go to 
Trial, or judgment will paſs againſt him by De- 
fault: And where the Plaintiff will not try his 
Cauſe in ſuch Time as he ought to do, by the 
Rules of the Court; the Defendant may give a 
Rule and Notice for trying the Cauſe by Pro- 
wviſo, and ſo diſcharge himſelf of the Action. 2 
Lill. Abr. 613. Stat. 23 Hen. 8. c. 15. 

In Caſe the Court ſees that one of the Parties 
is ſurpriſed, through ſome Caſualty, without any 
Fault of his own, they may at their Diſcretion 
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put off the Trial to another Time, until ſuch 
Party is better prepared: Alſo if a Defendant is 
not ready to try his Cauſe, on Petition, and Aﬀ- 
davit of the Reaſons, the Judge will order it to 
be ſtayed till another Day the ſame Aſſizes; and 
in London until the next Term, on Payment of 
Coſts. A Cauſe is to be entered in the Judge's 
Book two Days before the Time of Trial, or it 
ſhall not be ſet down to be try'd that Term; and 
if the Iſſue is not joined between the Plaintiff and 
Defendant, which conſiſts of an Affirmative on 
the one Part and a Denial of the Charge on the 
other Part, ec. it will not be a good Trial. 2 
Lill. 609. Hill. 22 Car. B. R. 

2. To proceed to Trial in the Courts at Meſti- 
minſter, after the Bill or Writ iſſued and executed 
againſt the Defendant, and Appearance thereupon 
made by him, the Declaration is to be drawn and 
delivered with an Imparlance to the Defendant's 
Attorney ; and it mult be entered that Term on 
the Prothonotary's Roll and Docquetted : The 
Term following the Plaintiff *'s Attorney gives a 
Rule with the Secondary for the Defendant to 
plead by ſuch a Day, or the Plaintiff to have 
Judgment; and the Defendant having pleaded 
to the Plaintiff's Action and Declaration, accord- 
ing to the Caſe, ſo that the Parties are at Iſſue, 
the Attorney for the Plaintiff makes a Copy of 
the Iſſue, and gives it to the Defendant's Attor- 
ney, with Notice of Trial; in Order to which, 
the Venire facias muſt be made out and returned 


by the Sheriff, and after is ſued forth the Habeas 


Corpora to bring in the Jury, and the Record is 
made up; whereupon a Trial is had, and a Ver- 
dict being brought in by the Jury, Judgment is 
given accordingly, Cc. 
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But if the Defendant do not plead, but letz 
it go by Default, then upon entering Judgment, 
a Writ of Inquiry of Damages is to be awarded, 
returnable the next Term, of the Execution 
whereof Notice is to be given the Defendant's 
Attorney ; which being executed, with the Da- 
mages inſerted in a Schedule annexed to the Writ, 
and return'd by the Sherift to the Prothonotary's 
Office, ec. and on a Rule being given upon it, 
he taxes Colts: Then it is carried to the Clerk 
of the Judgments, and on giving him the Num- 
ber Roll and Term that the Judgment was 
entered, he will make out a Writ of Execution, 

'ither a Captas ad Satisfaciendum or Fieri facias, 
for the Damages and Colts. Pratt. Attorn. Edit. 
1. pag. 99. 

3. In the Proceedings to Trial at the Aſ/izes, 
when any Cauſe comes on, a Diſtringas of the 
Jury is to be firſt returned by the Sheriff, and 
then the Record mult be delivered to the Judge's 
Marſhal; upon which, the Counſel being inſtruct- 
ed with their Briefs, &c. and all Parties ready, 
the Marſhal gives the Record to the Judge, and 
the Cryer calls over the Names of the Jury, and 
when they are ſworn, being firſt elected by Bal- 
lot, they are bid to ſtand together, and hear their 
Charge; which done, the Counſel on both Sides 
open the Caſe, firſt of the Side of the Plaintiff, 
as the Proof lies on him, and looking over their 
Breviates argue the Matter in Contelt, producing 
the Witneſſes to prove what they alledge ; and 
1 then the Judge ſums up the Evidence, and gives 
1 it in Charge to the Jury, to do impartially there- 
|| in; at which Time the Clerk of Aſſize, or his 
i Aſſociate, files the Writ, Panel and Record toge=» | 
ther, and makes a Copy of the Jury's f 5 

x | _ < 
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and of the Iſſue they are to try, which he delivers 
to the Jury; and a Bailiff being ſworn to keep 
them without Meat, Drink, &c. they are then 
kept together till they all agree on the Verdict. 
The Jury, when they-are agreed, return to 
ive in their Verdict, and the Plaintiff is then 
called; and if he do not appear, a Nonſuit ſhall 
be recorded, &c. but if he appears, the Clerk 
asks the Jury who they find for, and what Coſts 
and Damages, and ſo enters it on the Back of the 
Panel, and repeats it to the Jury, which finiſhes 
the Trial: And after that is over, the Aſſociate 
delivers to the Plaintiff's Attorney the Record with 
the Diſtringas, and the Names of the Jury an- 
nexed, on the Back of which he writes the Sub- 
ſtance of the Verdict; then upon the Back of the 
Record is ingroſſed the Poſtea, (that afterwards 
the Plaintiff and Defendant came before ſuch a 
Judge, and the Jury was elected and ſworn, Cc. 
and found ſuch Verdict and Coſts, & c.) and af- 
ter it is to be carried to the Clerk of the Poſtea's 
to be marked, and then tis delivered to the Clerk 
of the Rules, and he makes a Four-Days Rule for 
Judgment ; which Rule being out, if Judgment 
be not arreſted, the Record is to be ſtamp'd with 
a 25. 6d. Stamp on the Back, and carried to 
the Maſter of the Office, who will tax further 
Coſts, when the Judgment is fit to be entered, 
Cc. Practiſ. Attorn. Edit. 1. pag. 100, 101. 
And in Trials at the Aſſizes, the Record and 
Diſtringas are generally kept by the Aſſociate till 
the next Term, and he indorſes the Poſtea, recei- 
ving his Fee for it at the Trial;. and then he is to 
be called upon for the ſame, and you proceed to 
have it marked, take out a Rule, and ſign Judg- 
ment, as before is directed, and the Judgment 
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muſt be enter'd on a Roll: Alſo if a Trial is had 
the laſt Day of Term, or at the Sittings after, or 
the Aſſizes, Judgment can't be given thereon un- 
til the firſt Day of the next Term; and Judg- 
ment being entered, Execution is awarded, and 
Writs of Capias ad Satisfaciendum, Oc. 

4. There may be new Trials granted, in ſeve- 
ral Caſes; as where ſufficient Notice was not 
given the Defendant of the former Trial ; if ex- 
ceſſive Damages are aſſeſſed by the jury; or a 
Verdict is given againſt Evidence; and when 
there was any Fraud, c. But generally. a new 
Trial ſhall not be had for too ſmall Damages, ex- 
cept Action of Covenant is brought for a Sum 
certain, and the Jury give Damages under that, 
Cc. and it ſhould not be granted for Want of 
any Evidence at a former Trial, that the Party 
might then have produced, &c. 2 Salk. 647. 
Trials at Bar are ordained by Statute, where 
Cauſes require great Examination, and the Title 
in Queſtion is difficult or intricate, for the better 
Satisfaction of the Parties concerned; and Offi- 
cers of the Court, and Barriſters at Law may in- 
{iſt upon a Trial at Bar, after which no new Trial 
will be permitted. After a Motion in Arreſt of 
Judgment, the Party ſhall not move for a new 
Trial; but after Motion for new Trial, he may 
move in Arreſt of Judgment. Stat. Weſtm. 2. 
13 Ed. 1. 2 Lil. o 2 Salk. 648. N 

The Cauſes of Arreſt of Judgment are, Want 
of Notice of Trial; where the Record differs 
from the Deed pleaded; for any material Defect 
in pleading; where Perſons are miſnamed; the 
Declaration doth not lay the Thing with Cer- 
tainty, &c. and here all Matters of Fact are proved 
by proper Affidavits. Comp. Artorn. 3 29, * f 
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Form of the Record of an Iſſue and 
Trial of a Cauſe in B. R. 


PLEAS before the Lord the King at Neſtmin- 
ſter, of Hillary Term in the Eighth Year 
of the Reign of our Sovereign Lord George 
the Second, King of Great Britain, &c. Kol 


179. 


Berks, 10 E it Remembered, that heretofore, 
uit, that is to ſay, in, &c. Term laſt 
paſt, before the Lord the King at Weſtminſter, 
came A. B. by, &c. his Attorney, and brought here 
into the Court of the ſaid Lord the now King, then 
there held, his certain Bill againſt C. D. in the 
Cuſtody of the Marſhal, &c. of a Plea of Debt, 
and there are Pledges of proſecuting, to wit, John 
Doe and Richard Roe; which ſaid Bill follous 
in theſe Words, that is to ſay: Berks, to wit, 
A. B. complains of C. D. otherwiſe called C. D. 
of the Pariſh of W. in the County aforeſaid, Gentle. 
man, in the Cuſtody of the Marſhal of the Mar- 
ſhalſea of our Sovereign Lord the King, being 
before the King himſelf, of a Plea that he ren- 
der to the ſaid A. Thirty Pounds, of lawful Mo- 
ney of Great Britain, which he owes to him, aud 
unjuſtly detains; for that whereas the ſaid C. the 
Day of, &c. in the fifth Tear of the Reign of the 
Lord George the Second, now King of Great 
Britain, &c. at W. aforeſaid, in the County afore- 
faid, by his Writing Obligatory, ſealed with the 
Seal of the ſaid C. and now here ſhewn to the Court 
of the ſaid Lord the King, the Date whereof is 
he ſame Day and Tear above, acknowledged 5 
„ | 2 8 1 
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ſelf to be held and firmly bound to the ſaid A. im 
the aforeſaid Thirty Pounds, to be paid to the ſaid 
A. when he ſhould afterwards be thereunto re- 
quired : Vet the ſaid C. altho" he hath been often 
required to pay the ſame, hath not paid to the ſaid 
A. the ſaid Thirty Pounds, or any Part thereof, 
but hitherto hath refufed, and til doth refuſe to 
pay it to him; to the Damage of the ſaid A. &c. 
and therefore he brings his Suit, and hath good 
Proof of the Premiſſes, when the Court will confider 
thereof. 

And now at this Day, to wit, on the Day, &c. 
next after, &c. in this ſame Term, to which Day 
the ſaid C. hath Licence to imparl, and then to 
anſwer, came before the Lord the King at Weſt- 
minſter, as wel! the ſaid A. by his Attorney a- 
foreſaid, as the ſaid C. by, &c. hit Attorney; and 
the ſaid C. defends the Force, Injury and Damages, 
&c. when and where the Court will take the ſame 
into Confideration, and ſaith, that he paid to the 
ſaid A. upon the Day of, &c. in the Tear, &c. 
the aforeſaid Thirty Pounds, which he on the ſame 
Day ought to pay, according to the Form and Effeci 


of the afbreſaid Bond or Writing Obligatory, to 

wit, at W. aforeſaid; and this he is ready to ve- 
| 0 rify, &c. and the ſaid A. not to be batred, becauſe 
| . he ſaith, that the ſaid C. hath not paid to him 
1 the aforeſaid Thirty Pounds, as the ſaid C. hath 
. 5 above alledged in his Plea; and this he prays may 
1 be inquired of by the Country; and the ſaid. C. 
q | | doth likewiſe, &c. Therefore let there come a Jury 
1 before our Lord the King at Weſtminſter, on Mon- 
1X 


; day next after, &c. to try this Iſſue between the 
Ws + faid Parties, and who are in no wiſe related either 
4% to the ſaid A. the Plaintiff, or to the ſaid C. to 
1 recognize and make a Jury of the Country * 
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the ſaid Parties; becauſe as well the ſaid A. as 
the ſaid C. (between whom the Matter is in Va- 
riance) have thereof ſubmitted themſelves to the 
Jury: The ſame Day is given to the ſaid Parties 
here, &c. | | 
Aud afterwards the Proceſs between the Parties 
aforeſaid was continued of the Plea aforeſaid 
and the Jurors. aforeſaid impanelled thereupon are 
reſpited before our ſaid Lord the King at Weſt- 
minſter until Wedneſday next after, &c. then next 
following, unleſs the Juſtices of the Lord the King, ; 
aſſigned ts hold the Aſſix es in the County aforeſaid, 
#5 ou Tuelday the Day of, &c. at R. in the 1 
County aforeſaid, according to the Form of the | 
Statute iu that Caſe made aud provided, firſt come 
for Defaul: of the Jurors ; therefore let the Sheriff 
bave their Badies, &c. The ſame Day is given to 
the Parties aforeſaid there, &c. and be it known, 
that the Mirit of the ſaid Lord the King thereof, 
on the Day oj, &c. (the Return of the Venie) in 
the ſame Term, before the Lord the King at Weſt- 
minſter, was delivered of Record to the Deputy 
Sheriff of the County aforeſaid, in due Form of 
Law to be executed, &c. 
* Afterwards, to wit, on the Day and at the 
Place within contained, before P. Lord H. Chief 
Juſtice of the Lord the King of his Court 
of King's Bench, and, &c. to him aſſociated, and 
F. P. Knight, one of the Juſtices of the faid Lord 
the King of his ſaid Court of B. R. appointed to 
hold the Aſſizes in the County of B. by Virtue of 
the Writ of the Lord the King, &c. according to 
the Form of the Statute, came as well the within 
named A.B. as the within written C. D. by their 
Jaid Attornies within mentioned; and the Jurors 
of the Jury, being ſummoned and balletted, ac- 
; ; | | cording 
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cording to the Form of the Statute in ſuch Caſe 
lately made and provided, and tried and ſworn to 
declare the Truth of what is within contained, ſay 
wpon their Oath, that the within written C. D. on 
the Day, &c. after the, &c. did not pay to the ſaid 
A. B. the within mentioned Sum of Thirty Pounds, 
which on the ſame Day he ought to have paid, 
purſuant to the Bond or Writing Obligatory within 
ſpecified, as the ſaid C. hath within for that Pur- 
poſe alledged in his Plea; and they aſſeſs the Das» 
mages of the ſaid A. by Reaſon thereof, befides his 
Expences and Coſts by him laid out in proſecuting 
this Cauſe, to Twelve Pence, and for his Expences 
and Cofts Twenty Shillings, &c. Therefore it is 
confidered, that the ſaid A. do recover againſt 
the ſaid C. his ſaid Debt, and the Damages aſ- 
ſeſſed by the Fury aforeſaid, by Reaſon of detaining 
the ſame, and alſo Thirteen Pounds for his Ex- 
pences and Coſts awarded by this Court to the 
ſaid A. with his Conſent, by Way of Increaſe; 
which ſaid Damages, Expences and Coſts, amount 
in the Whole to Fourteen Pounds and one Shilling; 
aud the ſaid C. is in Mercy, &c. 


Aſter Trials, Execution follows for obtainin 
Poſſeſſion of the Thing recovered by Judgment of 
Law. And Execution is either in Perſonal, Real 
or Mixed Actions: In Perſonal Actions it may be 
three Ways, viz. by Capias ad Satisfaciendum a- 
gainlt the Body; Fieri facias againſt the Goods; 
or Elegit againſt the Lands, Cc. And in Real and 
Mixed Actions, the Writs of Execution are Habere 
fac. Seifinam, to put the Party in Poſſeſſion of 
Freehold Land recovered; and Habere fac. Poſ- 
ſeſſionem to put him in Poſlefſion of his Term, &c. 


1 Inſt. 289. 5 Rep. 86. 
| | When 
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When a Judgment is ſigned, Execution may 
be taken out immediately upon it ; - but if it be 
not iſſued within a Year and a Day after, where 
there is no Fault in the Defendant, there muſt 
be a Scire facias to revive the Judgment: And 
if the Plaintiff proceed not on the Sci. fac. he 
may upon the Judgment bring Action of Debt, 
Cc. In Action where ſpecial Bail hath been 
given, the Plaintiff may have Execution againſt 
the Defendant, or proſecute his Bail: Tho' if 
you firſt take out a Cap. ad Satisfaciend. you 
are debarred from taking out any other Writ of 
Execution. 1 Juſt. 290. 2 Inſt. 471, 395. 


If a Perſon in Execution dies, a new Execu- 


tion may iſſue againſt his Lands, &c. as if he had 
never been taken in Execution, by Statute » And 
Writs of Execution bind the Property of Goods 
from the Time of Delivery of the Writ to the 
Sheriff, &c. But Land is bound from the Day of 
the Judgment. Sheriffs may deliver in Execution 
all Lands, whereof others ſhall be ſeiſed in Truſt 
for him againſt whom the Execution is had on a 
Statute, Judgment, Cc. though if there are Chat- 
tels ſufficient, a Sheriff ought not to take the Land. 
Stat. 21 Jac. 1. c. 24 29 Car. 2. c. 3. 1 Lil. 
Abr. 565. . 

One may not generally be delivered out of 
Priſon when there in Execution, but by Writ of 
Superſedeas : And if a Man committed to Priſon, 
for any Miſdemeanor, is there taken in Execu- 
tion, he ſpall not be ſer at large. The Capias ad 
Satisfaciendum lies not againſt a Peer of the 


Realm ; nor againſt Executors, or Adminiſtrators, 


except on a Devaſtavit, &c. Raym. 58. Cro. 
Fac. 143. 
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Form of a Writ of Capias ad Satisfas 
ciendum. | 


FOEORGE the Second, &c. To the Sheriff of 
B. Greeting: We Command you, that you 
take C. D. if he ſhall be found in your Bailiwickz 
and ſafely keep him, ſo that you have his Body be- 
fore us at Weſtminſter on Monday next after, &c. 
(the Day of the Return) to make Satisfaction to 
A. B. of a Debt of Thirty Pounds, which the ſaid 
A. lately recovered in our Court before us, and 
alſo, &c, which in the ſame Court were awarded 
to the ſaid A. for his Damages that he ſuſtained, 
as well by Occaſion of the Detaining the ſaid Debt, 
as for his Expences and Coſts laid out by him a- 
bout his Suit in that Behalf; whereof the ſaid C. 
is convitted, as appears to us of Record: And 
have you then there this Writ. Witneſs, &c. 


The Writ Fieri facias lieth for Debt or Da- 
mages, as well againſt Executors or Adminiſtra- 
tors, as any others, to be levied of the Teſtator's 
Goods, ©'c. But Goods of a Stranger in the Poſ- 
ſeſſion of the Defendant, ſhall not be ſubject to 
the Execution; for the Sheriff at his Peril muſt 
take Norice whoſe. they are: And on this Writ, 
a Sheriff cannot break open Doors, to take 
Goods. The Sheriff is to fell the Goods and 

Chattels of the Defendant, and after the Debt is 
levied, is Debtor to the Plaintiff: And the Sale 
of the Sheriff ſhall take Effect, tho' the Judg- 
ment is afterwards reverſed ; but the Defendant 
ſhall be reſtored to the Value. Dalt. Sher. 60. 
1 Roll. Abr. 892. 8 Rep. 96. 

4 There 
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There may be a Teſtatum fieri fac. into ano» © 
ther County, if the Defendant hath not Goods 
enough in the County where the Action is laid 
to ſatisfy the Execution: And if all the Money 
be not levied on this Writ, there may be a ſecond 
Writ of Execution, on Retutn of the firſt, reciting 
the ſame. 2 Salk, 589. 1 Salk, 318. 

A Sheriff having taken Goods, and levied the 

Money by Virtue of a Fieri facias, ought to 

bring it into Court, and not to pay it to the 
Plaintiff, Godb. 147. 


Form of a Writ of Fieri facias: 


FYEORGE the Second, &c. To the Sheriff of 

S. Greeting: We command you, that you 
cauſe to be made of the Goods and Chattels of C. 
D. in your Bailiwick, Fifty Pounds, which A. B. 
lately in our Court before us at Weſtminſter, re- 
covered againſt. him for a Debt, and alſo, &c. 
which. were adjndged to the ſaid A. in the ſame 
Court before us, for his Damages which he ſuſtain- 
ed, occafioned as well by the Detaining of his ſaid 
Debt, as jor his Expences and Coſts laid out by 
him in and about his Suit in that Behalf, whereof 
the faid C. is convicted, as appears to us of 
Record; and have you the ſaid Money. before us 
at Weſtminſter on Monday next after, &c. to 
render io the ſaid A. his Debt and Damages a- 
forejaid ; and have you there at the ſame Time this 


Writ. Witneſs P. Lord H. at Weſtminſter the 
Day, &c. 


The Writ Elegit commands the Sheriff to de- 
liver to the Perſon recovering, all the Goods 


and 


360 Of Courts, Juries, 


and Chattels of the Defendant, (Beaſts of the 
Plough excepted,) and Half of his Lands, &c. 
to be held until the whole Debt and Damages 
are ſatisfied: And it is done by a Jury, ſum- 
moned by the Sheriff to inquire what Land the 
Defendant had, at the Time of the Judgment, 
This Writ may be ſued after a Fieri facias re- 
turned Nulla Bona, &c. And if Tenant by 
Elegit be put out of Poſſeſſion before Satisfac- 
tion received, he may have Action of Treſpaſs, 
or re-enter, and hold over till ſatisfied; aftet 
which, the Defendant may enter, and if more 
be levied than the Debt, &c. ſhall have Damages. 
F. N. B. 267. Hob. 57. Cro. Eliz. 656. 4 Rep. 
67. 

it Lands are once taken in Execution on an 
Elegit, and the Writ is returned and filed, the 
Plaintiff ſnall have no other Execution: Where 
the Defendant hath Lands in more Counties than 
one, and the Plaintiff awards Elegit to one Coun- 
ty, and extends the Lands thereupon ; if he 
then files it, he can't ſue out an Elegit into the 
other Counties : But immediately after Entry of 
the Judgment, he may award as many Elegits 
into as many Counties as he thinks fit, and exe- 
cute all, or any of them. 1 Lev. 92. Cro. Face 
246, 

The Plaintiff, at the Return of an Elegit, prays 


a new Elegit; he ſhall have it, if he hath not 


accepted of the firſt: So if all the Lands ex- 
tended are evicted by better Title, &c. Cro. E- 
(iz.310. 4 Rep. 66. Stat, Weſtm. 2. c. 18. 


4 Form 
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Form of the Writ of Elegit. 


FNAEORGE the Second, &c. To the Sheriff of 

W. Greeting: Whereas A. B. lately in our 
Court before us at Weſtminſter, by Bill, without 
our Writ, and. by a Judgment of the ſame Court 
hath recovered againſt C. D. of, &c. Seventy-frve 
| Pounds for a Debt, and alſo Forty Shillings for 
= his Damages, which he hath ſuſtained, as well by 
= Occafion of the Detaining the ſaid Debt, as for his 


. Expences and Coſts laid out by him about his Suit 

FR in that Behalf, whereof the ſaid C. is convicted, 

Y as appears to us of Record; and afterwards the ? 
ſaid A. came into our Court before us, and hath | 


elected to be delivered to him all the Goods and 
1 Chattels of the ſaid C. except the Oxen and Beaſts 
= of the Plough; and likewiſe a Moiety of all and 
fingular the Lands and Tenements of the ſaid C. 
in your Bailiwick, according to the Form of the 
Statute in that Caſe made and provided, until the 
Debt and Damages aforeſaid, ſhould be thereof fully 
levied : Therefore we command you, that to the a- 
foreſaid A. all the Goods and Chattels of the ſaid 
C. in your Bailiwick, beſides the Oxen and Beaſts © 
of the Plough, and likewiſe the Moiety of all the | 


P 
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Lands and Tenements of the ſaid C. in your Bai- vg 
liwick, whereof the ſaid C. the Day of, &c. in the " 
eighth Tear of our Reign, on which Day the Judg- 14 


ment aforeſaid was obtained, or at any Time af 44 
terwards he was ſeized, to the ſaid A. you cauſe 
to be delivered without Delay, by a reaſonable 
Price and Extent; to hold the ſaid Goods and. 
Chattels to him as his own proper Goods and 
Chattels, and alſo to hold the ſaid Moiety of the 
M Lands 
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Lands. and Tenements aforeſaid, as bis Freehold, 
to him and his Aſſigns, according to the Form of 
the Statute aforeſaid, until the Debt and Da- 
mages aforeſaid jhall be thereof levied ; and how 
and in what Manner this Writ you ſhall have exe- 
cuted, make certainly known to 14 at Weſtminſter, 
on Wedneſday next after, &c. under your | Seal, 
and the Seals of thoſe by whoſe Oaths you ſhall make 
that Extent aud Appraiſement ; aud have you then 
there this Writ. Witneſs, &c. 


To Writs of Execution the Defendant cannot 
plead ; but he may have Audita Quere/a for any 
Matter ſince the Judgment, to diſcharge bim of 
the Execution; upon which the Juſtices ſhall 
hear the Complaint, and do Right. And the 
Writ Audita Querela is uſually where Judgment 

is given againlt a Man, Oc. and his Body in 
Execution, upon Suggeſtion of juſt Cauſe why 
Execution ſhould not be granted ; as a Releaſe, 
Cc. This Writ lies not after Judgment upon, 3 
Matter which the Party might have pleaded. be- 
fore ; and *tis granted where no other Remedy 
can be had, when Perſons are unreaſonably char- 
ged, c. 1 Inſt. 290. 2 Juſt, 396. 

If a Debt is releaſed after Verdict, or after 
Judgment or Execution, and it is ſo that the De- 
fendant hath not a Day in Court to plead it; 
there he muſt be relieved by Audita Querela: 
And on Allowance of the Audita Querela, Bail 
mall be given in; by which the Party is in Cuſto- 
dy of the Law; and if he make not out his Com- 
plaint, he muſt render his Body in Execution 
again, or pay the Debt for which he is in Execu- 
tion, or elſe his Bail muſt pay it. 36 H. 6. 24. 


Cro. Fac. 645. Where 
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Where after Judgment againſt Bail to an Action, 
the Judgment againſt the Principal is reverſed, or 
the Money paid by the Principal, the Bail may 
have Audita Querela. 8 Rep. 143. 


Form of a Writ of Audita Querela. 


EORGE the Second, &c. Jo our Juſtices 
aſſign'd to bold Pleas before ns, Greeting: 
We having received Information, by the grievous 
Complaint of C. D. That whereas A. B. in Tri- 
nity Term laſt obtained a Judgment againſt the 


ſaid C. &c. and fince that hath releaſed, &c. but 


nevertheleſs the ſaid A. doth threaten to levy by 
Execution, &c. ts the Damage of the ſaid C. &c. 
wherefore the ſaid C. hath beſought us to provide 
him Relief; And being unwilling that the ſaid C. 


ſhould be any ways injured, and defirous that what 


is Right and Juſt ſhould be done in this Caſez 
We command you, that in Order to hear the 
Complaint of the ſaid C. you call before you the 
aforeſaid Parties, and ſuch others as it ſhall ſeem 
meet to yon to convene; and having heard the 
aforeſaid Parties, and their ſeveral Reaſons," you 
canſe to be done full and ſpeedy Juſtice to the ſaid 
Parties, which of Right, and according to the 
Laws and Cuſtoms of our Kingdom, you ſhall ſee 


ought: to be done. Mirueſs, &c. 


By Statute, Perſons charged in Execution ſor 
any Sum not exceeding 100 J. in any Gaol of 
Priſon, being minded to deliver up all their Ef- 
feds to their Creditors toward Satisfaction of 
their Debts, may exhibit a Petition to the Court 


from whence the Proceſs iſſued; certifying the 
; M 2 
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Cauſe'of their Impriſonment, and an Account of 
their Eſtate, &c. and thereupon the Court is by 
Order or Rule to cauſe the Prifoner to be brought 
up, and the Creditors to be ſummoned to appear 
at a Day appointed, when the Court ſhall in a 
ſummary Way examine the Matter, and hear 
what hall be alledged on both Sides, for or a- 

ainſt the Diſcharge of ſuch Priſoner, tendering 
to the Priſoner an Oath, that the Account deli- 
vered in is a full and true Account of all his 
Eſtate, (except wearing Apparel and Bedding, &c. 
not excceding 10 J. Value,) and if thereupon the 
Creditors are ſatisfied, the Court may order the 
Lands, Goods and Effedis contained in the Ac- 
count to be afſign'd to the Creditors, by Indorſe- 
ment on the Back of the Petition fign'd by the 
Priſoner; and upon ſuch Aſſignment executed, 
the Priſoner ſhall be diſcharged out of Priſon, 
without paying any Fee, by Order of Court: 
But in Caſe the Creditors ſhall not be ſatisfied 
with the Oath, the Court ſhall remand the Pri- 
ſoner, and order him and his Creditors to appear 
at another Day; and then if the Creditors can- 
not diſcoyer any Eſtate or Effects of the Priſoner 
omitted, c. the Court ſhall immediately cauſe 
the Priſoner to be diſcharged, unleſs any Creditor 
inſiſt upon his being detained, and agree to pay 
him 25. 4 d. per Week, and on Failure of any 
Payment, he ſhall be diſcharged. 2 Geo. 2. c. 22. 

The Perſon ſo diſcharged out of Priſon ſhall 
never after be arreſted for the fame- Debt; but 
the Judgment againſt him is to ſtand in Force, 
and Execution may be taken out thereon againſt 
his Lands, or Goods, &c. afterwards: And if any 
Priſoner ſhall be convicted of Perjury in his Oath, 
he ſhall ſuffer the Pains inflicted for ſuch 1 

| an 
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and may be retaken, and charged again in Execu- 
tion. Star. ibid. | 

And Priſoners in Execution as aforeſaid, in any 
Priſon (except in London and Weſtminſter) before 
they petition the Court to be diſcharged, &c. 
are to give Notice to their Creditors at whoſe 
Suit they were charged, that they delign to pe- 
tition, with a true Copy of the Account of their 
whole Eſtates intended to be delivered in-to the 
Court, &c. and then on ſuch Petition, the Priſo- 
ners ſhall have a Rule of Court to be brought 
to the next Aſſizes for the County; and the 
Creditors ſhall be ſummoned to appear there 
thirty Days before, and at the Aſſizes the Judges 
on Examination ſhall determine the Matter, and 
give Judgment and Relief, Cc. The Charge 
of carrying the Priſoners to the Aſſizes not to be 
above 12 d. a Mile, to be paid out of their Ef- 
fects, or if they have none, out of the County 
Stock. 3 Geo. 2. c. 27. 


Writs of Error to reverſe and ſet aſide 
Judgments and Executions. 


Writ of Error iſſues out of Chancery, and 

lies where any one is grieved by the Pro- 
ceedings and Judgment in any Court of Record ; 
it is returnable in B. R. and if upon the Tran- 
ſcript of the Record ſent into that Court, it ap- 
pears there is Error in the Proceſs, or in the gi- 
ving of Judgment, then tis reverſed : But if there 
appear to be none, then is the Judgment affirmed 
with double Coſts. 
On Judgments given in the King's Bench, 
where the Suit is by Bill, Writ of Error lieth 
M 3 out 
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out of the Chancery returnable in the Exchequer- 
Chamber, before the Judges of C. B. and Barons 
of the Exchequer, &c. But if the Suit is by 
Original Wrir, or where the King is Party, or if 
it be 3 affirmed in the Exchequer- 
Chamber, Writ of Error lies only in Parliament: 
To reverſe a Judgment in the Common Pleas, the 
Writ is to be return'd in B, R. and Error is not 
to be brought in Parliament ; except a Judgment 
of that Court is affirmed, @c. in the King's 
Bench: And erroneous Judgment given in the 
Exchequer is to be examined and corrected by 
the Lord Chancellor, &c. and ſome of the Juſti- 
ces. Stat.27 Elix. c. 8. 31 Elix. 1. 31 Ed. 3. 
c. 12. 

When a Writ of Error is brought, the Party 
is in the Time appointed by the Rule to certiſy 
the Record; and he muſt cauſe the Roll where 
the Judgment is entered to be marked with the 
Word Error in the Margin, whereby the other 
Party may take Notice of it; and the Plaintiff's 
Attorney may take out Execution upon the 
judgment, if a Superſedeas be not taken forth, 
allowed with the Sheriff of the County: And 
in all Caſes after Verdict, in Actions of Debt 
on Bond, for the Payment of Money, or upon 
any Contract, &c. the Perſon that brings Writ of 
Error muſt put in good Bail, to proſecute his 
Writ with Effect; and to pay the Debt and Da- 
mages, and alſo all Coſts and Damages for delay ing 


of Execution, if Judgment be affirmed, For if 


Bail be not put in, the Writ of Error is no Super- 
fedeas to the Execution; but the Writ is in Being, 
until a Nolle proſequi enter'd, or Judgment af- 
firmed, Oc. Mich, 22 Car. B. R. 3 Fac. 1. c. 8. 


6 Rep. 26. 
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Any Perſon damnified by Error in a Record 
may bring a Writ of Error to reverſe it; and 
the Chief Juſtice only, or the eldeſt Judge, ought 
to allow a Writ of Error : The Errors of a Judg- 
ment are to be aſſigned upon the Record, to 
appear to the Court; and if they are not af- 
ſign d in the Term, the Writ of Error ſhall a- 
bate. A Judgment cannot be reverſed in Part, 
and ſtand good for other Part ; but if there be 
Error in awarding Execution, the Execution only, 
and not the Judgment ſhall be reverſed: And if a 
Judgment is reverſed by Writ of Error, the Plain- 
tift may bring a new Action for the ſame Cauſe, 
- Cro. Jac. 5 34. Telv. 112. Hob. go. 

A late Statute ordains, that all Writs of Error, 
wherein there ſhall be any Variance from the 
Original Record, or other Defect, may be a- 
mended by the Court; and where any Verdict 
hath been given, in any Action in the Courts at 
Weſtminſter, or other Court of Record, the Judg- 
ment thereon ſhall not be ſtayed or reverſed for 
any Defet or Fault in Form, or Subſtance, in 
any Bill, Writ, Cc. or fof Variance in any ſuch 
Writs from the Declaration or other Proceedings, 
5 Geo. 1. c. 13. 


Form of a Merit of Error in B. R. 


EORGE the Second, &c. To our beloved and 

I faithful, &c. Greeting: Becauſe in the Record 
and Proteſt, and alſo in giving Judgment of the 
Plea, which was in our Court before you, and your 
Companions, our Juſtices of the Bench, by our 
Writ between A. B. and C. D. of a certain Treſ- 
paſs on the Caſe, done to the Damage of the ſaid 


M 4 A. 
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A. 1001. as tis ſaid, Error manifeſt hath inter- 
vened, to the great Damage of him the ſaid C. D. 
as by his Complaint we are informed ; we, willing 
that the Error, if there be any, ſhould be corrected 
in due Manner, and that full and ſpeedy. Juſtice 
be done to the Parties aforeſaid, in this Behalf, 
command you, that if Judgment be thereupon given, 
then that Record and Proceſs of the Plea aforeſaid, 
with all Things concerning it, to us under your 
Seal, diſtincily and openly you ſend, and this Writ ; 
fo that thoſe we may have the Day, &c. to the End 
that looking into the Record and Proceſs aforeſaid 
further, we may cauſe to be done thereupon for cor- 
recting that Error, what of Right, and according 
to the Laws of our Kingdom, ought to be done there- 


in. Witneſs, Cc. 


——_— 
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Ok Eſtates in Lands and Goods, and 
how acquired, Anceſtozs, Yeirs, 
Executozs and Adminiſtratozs, 


Man hath in Lands, Tenements or other 
Things. And Eſtates are Real, of Lands 

and Tenements; or Perſonal, of Goods and Chat- 
tels; otherwiſe diſtinguiſhed into Freeholds, that 
deſcend to the Heir, and Chattels which go to 
the Executors: Alſo ſome Eſtates are made by 
Words, and others implied by Law; and the 
Word Efate in Deeds and Grants generally com- 
prehends the whole in which the Party hath an 
Intereſt or Property, and will paſs the ſame, ao 
6 


E. He is that Title or Intereſt which a 
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The Eſtates and Lands we have in this King- 
dom, are obtained and heid in divers Manners : 


1. By Diſcent and Right of Blood. 

2. Conveyance, or Grant from one Man to 
another. 

3. Ancient Tenures and Holdings of Lands. 


Diſcent is where a Man hath Land or other E- 
ftate of Inheritance in Fee- ſimple, and dieth with- 
out making any Diſpoſition thereof, but leaveth 
it to go (as the Law calleth it) to the Heir: It is a 
.Means whereby Lands or Tenements are derived 
to a Man, as Heir and by Right of Blood, from 
an Anceſtor ; and this is the worthieſt 1 
whereby Lands can be acquired. 1 Inſt. 13, 23 

In Diſcents, the next and moſt worthy of Blood 
ſhall inherit; as the Male and all Deſcendants from 
him, before the Females ; and the elder Brother 
and his Poſterity, before any younger Brother, &c. 
A Siſter of the whole Blood ſhall be preferr'd be- 
fore the younger Brother of the Half Blood: But 
ſuch younger Brother may be Heir to his Father or 
Uncle; tho' not to a Brother, for Want of the 
whole Blood. And a Perſon to have Land in Fee- 
ſimple, by Diſcent, muſt be Heir of the whole 
Blood: By which Rule, where Lands deſcend to the 
Son from the Father, and he enters and dies ſeiſed, 
without Iſſue, this Land ſhall go to the Heirs of 
the Part of the Father; and if there be none ſuch, 
it ſhall Eſcheat. 1 Inſt. 14. 3 Rep. 4. Lit. Sec. 4. 

And Diſcent is Lineal, or Collateral; Lineal is 
downwards in a right Line, from Grandfather to 
Father, Father to Son, Cc. and the lineal Heirs 
ſhall firſt inherit: Collateral is a Diſcent which 
ſpringeth out of the Side of the whole Blood; 25 
the 
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the Grandſather's Brother, Father's Brother, and 
ſo downwards: So that if a Man purchaſe Lands 
in Fee - ſimple, and dies without Iſſue, for Default 
of the Right Line, he who is next of Kin in the 
collateral Line of the whole Blood, ſhall have the 
Lands, by Diſcent as Heir to him. In caſe of Di- 
ſcents, when Land deſcends on the Part of the Fa- 
ther, the Heirs of the Mother ſhall not inherit; and 
where Lands deſcend on the Part of the Mother, the 
| Heirs of the Father ſhall not inherit : *T1s other- 
wiſe in caſe of Purchaſe, where a Son purchaſes 
Lands and dies without leaving Iſſue; if there be 
no Heirs on the Part of the Father,* thoſe on the 
Mother's Side ſhall inherit the Lands: 1 Inſt. 10, 
11, 13. 1 Ventr. 415. | | 
Inheritances may lineally deſcend, but not a- 
ſcend; and in the right Line, Children ſhall inherit 
their Anceſtors without Limitation ; but the Ance- 
ſtors may not take from the Children, for the Fa- 
ther can never come to the Lands which his Son 
hath purchaſed by lineal Afcent ; though he may 
by collateral Aſcent, where the Land of the Son 
comes to his Uncle, and then to his Father: In 
the collateral Line, the Uncle inherits the Nephew, 
and the Nephew the Uncle. The elder Brother 
of the whole Blood ſhall have Land by Diſcent, 
that is purchaſed by a middle or younger Brother, 
if they die without Iſſue: And when there is no 
Brother or Siſter, the Uncle fhall have it as Heir; 
but it may afterwards deſcend to the Father, as 
Heir to the Uncle; and if after the Diſcent to 
the Uncle, the Father hath Iſſue another Son or 
Daughter, that Iſſue ſhall enter upon the Uncle, 
and hold the Eſtate. Lit. 3, 4 I Inſt. 11. 3 
Rep. 40. Vaugh. 244. 
y | There 


Of Eſtates, Anceſtozs, Yeirs, &c. 171 


There is a Difference between Diſcents ſrom 
Father and Mother to their Children, and between 
Brothers and Siſters; a Son or Daughter need be 
only of the Blood either of Father or Mother, 


which hath the Inheritance: But the Brothers 


and Siſters mult be of the fame Father and Mo- 
ther, to inherit one another. From this it is, that 
if a Man hath Iſſue two Sons by divers Venters, 
the younger Brother of the Half Blood ſhall not 
have the Land purchas'd by the elder Brother, on 
his dying without Iſſue; but the elder Brother's 
Uncle or next Couſin. If a Man hath two Wives, 
and by one Wife he has a Son and a Daughter, and 
a Son by the other, and then dies ſeiſed of Land 
in Fee-ſimple; here, if the elder Son die without 
any Iſſue, before actual Seiſin, the Land ſhall de- 
ſcend to the younger Brother ; but if the elder 
Brother had entered, then the Sifter ſhall have the 
Land as Heir to him, 1 Iuſt. 14, 15. 3 Rep. 41. 
Noy 68. | 

As in Diſcents one muſt be Heir to him that 
was laſt actually ſeiſed; ſo none can inherit Lands 
as Heir, but the Blood of the firſt Purchaſer. 
Though the Law takes no Notice of the Diſabili- 
ty of the Father in caſe of Diſcent, relating to 
Brothers and Siſters, as to their Eſtates : A Man, 
who had Iſſue a Son and a Daughter, was at- 
tainted of Treaſon, the Son having purchaſed 
Lands, and died without Iſſue; and it was held, 
that notwithſtanding the Attainder of the Father, 
the Daughter ſhall take by Diſcent from her Bro- 
ther, becauſe the Eſtate between them was imme- 
diate, and therefore the Father's Inability ſhall 
not hinder it. 1 Juſt. 12. Litt.8. 4 Leon. 5. 

By Diſcent, Lands in Fee-fimple ſhall go, 1. 
To the eldeſt Son as Heir, and to his Iſſue _ 
1 Ons 
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Sons frft, in order of Birth, and for Want of Sons, 
to all the Daughters equally, who are called Par- 
ceners, and all of them inherit as one Heir. 2. If 
the eldeſt Son hath no Iſſue, then to his next eld- 
eſt Brother of the whole Blood, and his Iſſue; and 
for want of a Brother, to a Siſter or Siſters of the 
whole Blood, and her and their Iſſue. 3. If there 
be no Brother or Siſter, then to the Uncle, and 
his Iflue ; and for want of an Uncle, to an Aunt 
or Aunts, and their Ifſue. 4. And if there be no 
Uncles or Aunts, then to Couſins, in the neareſt 
Degree of Conſanguinity. And where Lands are 
purchaſed by Brethren ; after Uncles and Aunts, 
the Land fhall go to the Father, and the Half 
Blood, and their Iſſue; and for Want of Uncle, 
Aunt, Father and Half Blood, to the next of Kin 
in the collateral Line: Here the Half Blood come 
in after the Father, as being of the whole Blood 
to him; tho' not to their Brethren. 1 Inſt. 163, 
12, Cc. Wood's Inſt. 218. In Diſcent of E- 
Fates tai! Half Blood is no Hindrance; for the 
Iſſue are in per formam Doni, and always of the 
whole Blood to the Donee. 3 Rep. 41. 
Sometimes Diſcent is by Cuſtom of Fee· ſimple 
Lands to all the Sons, or to all the Brothers, 
where one dies without Iſſue, as in Gavelkind in 
the County of Kent: All the Sons ſhall inherit, 
like unto Siſters at Common Law ; and the Heir 
at the Age of fifteen Years may give and fell his 
Lands, and though his Father be attainted of Trea- 
ſon or Felony he ſhall inherit. Lite. 210. 1 Inſt. 
I 40» | 
yt there is a Cuſtomary Diſcent of Lands in 
ſome antient Boroughs and Manors, to the youn- 
geſt Son, and ſometimes to the eldeſt * — 


Cc. as in Borough Engliſh; ; and by other Cu 1 
| ut 
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But where the youngeſt Son dies, having no Iſſue, 
the eldeſt Son is Heir to him. Kitch. 102. 1 Lid. 
236: -* 
As to Diſcents of Borough Engliſh Lands, the 
Cuſtom goes with the Land, and guides the Di- 
ſcent to the youngeſt Son; altho* there be De- 
viſes, &c. to the contrary. 2 Lev. 138. 

In the Learning of Diſcents in general, thers 
are ſome Things further to be taken Notice of: 


1. Where Parties are in by Diſcent, or r Pur- 


chaſe. 
2. Where Diſcents toll an Entry. 


1. Diſcent being created by Law, and the moſt 
antient Title, an Heir is in by that, before a 
Grant, or Deviſe. If a Man gives Fee-ſimple 
Lands by Will to one who is Heir at Law, the 
Deviſe is void, and he ſhall take by Diſcent: And 
Where a Father deviſes his Land to his Wife for 
Life, and after her Deceaſe to his eldeſt Son; tho' 
the Son doth not take the Eſtate preſently on the 
Death of the Father, he ſhall be in by Diſcent, 
and not by Purchaſe, and the Deviſe ſhall be void 
as to him. Dyer 126. Style 148. 

When the Heir takes that which his Anceſtor 
would have taken if living, he ſhall take it by 
Diſcent ; and not by Purchaſe: But . 
where an Eſtate is deviſed to the Heir at Law, at- 
tended with a Charge, as to pay Money, Debts, 
c. in ſuch Caſe he takes by Purchaſe, and not by 
Diſcent. And a Man can have Lands no other 
Way than by Diſcent or Purchaſe. 2 Danv. 2 
557. 1 Lutw. 593. 

2. A Diſcent which takes away an Entry is 
where one dies ſeiſed of Lands, in which another 

I hath 


— I. 4 * 7 
- l 4 
— — — ng, 3 33s Pas. \ wn 
Fo 2 882 E . 8 . * 
- _— — - 2 <4--- 3 XY e 


— - 


IAA 


2 7 — »% . 
EY > hen * 


W e 


raren 
w — * ny * — 
— 
* — +9 * 


hath Right to enter, and it deſcends to his Heir; 
ſuch Diſcent ſhall take away the other's Right of 
Entry, and put him to his Action for Recovery 
thereof: But a Diſcent ſhall not take away the 
Entry of Leſſee for Years, &c. who hath no Free- 
hold ; and if it be of ſuch Things as lie in Grant; 
as Advowſans, Rents, Commons in Groſs, Cc. it 
puts not him that hath Right to his Action. And 
tho? where a Diſſeiſor dieth ſeiſed, and the Law 
caſteth the Lands upon his Heir, this is a Diſcent 
which tolls an Entry at Common Law; by Sta- 
tute, it is only where the Diſſeiſor had peaceable 
Poſſeſſion five Years. 1 Inſt. 237, 238. Stat. 32 
H. 8. c. 33. k 
The Heir is to enter into Lands deſcended to 
him, to entitle him to the Profits, &c. | 
A Conveyance is a Deed which paſſeth Lands 
and Tenements from one Man to another: And of 
theſe Deeds and Conveyances there are ſeveral 
Sorts. | 


LanDs Conver', 


1. By Feoffment. 
2. By Leaſe and Releaſe, 
and Confirmation. 

3. ByBargain and Sale. 
4. By Fine and Reco- 
very. 


F. By Surrender. 

6. By Gift and Grant. 
7. By Leaſe. 

8. By Mortgage. 

9. By Aſſignment, 
10. By Will. 


1. Feoffment is a Grant or Conveyance of any 
Manors, Meſſuages, Lands or Tenements to an- 
other in Fee, to him and his Heirs for ever, by 
the Delivery of Seiſin and Poſſeſſion of the Thing 
granted: And in every Feoffment the Grantor is 
called the Feoffor, and he that receives by 3 

| thereo 
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thereof is the Feoffee. And the Livery and Seiſin 
is made in the Preſence of Witneſſes, all Perſons 
being removed from the Lands, Cc. when the 
Feoffee or his Attorney makes an Entry on the 
Premiſes, Lit. lib. 1. 

The Deed of Feoffment is our moſt antient 
Canveyance of Lands; and is faid to excel the 
Conveyance by Fine and Recovery : For it clears 
all Diſſeiſins, Abatements, Intruſions, and other 
wrongful Eſtates, which no other Conveyance 
doth ; and for that it is ſo ſolemnly and publickly 
made, it has been of all others the moſt obſerved. 
It bars the Feoffor of all preſent and future Right, 
and Collateral Benefit, as Conditions, Power of 
Revocation,. &c. and deſtroys eontingent Uſes : 
But Feofiment may not be of ſuch Things where- 
of Livery of Seiſin cannot be made; the Livery 
being 2 Ceremony uſed. by which the common 
People may ſee the Paſſing or Alteration of the 
Eſtate ; and if either of the Parties die before Li- 
very and Seiſin, the Feoffment will be void. Jet. 
Symb. 235. Plaud. 554, 214. 1 1nfs. 5. 

As a Feoffment is a Common Law Conveyance, 
and executed by Livery, it makes a Tranſmuta- 
tion of: Eſtate; but a Conveyance on the Statute 
of Uſes, ſuch as a Covenant to ſtand ſeiſed, &c, 
makes only a Tranſmutation of Poſſeſſion, and not 
of Eſtate. If a Feoffment in Fee be inrolled, but 
no Livery made; it is no good Feoffment, but the 
Inrollment ſhall conclude the Perſon to ſay that it 
was not his Deed : But where a Bargain and Sale 
of Lands is not inrolled, and the Bargainor. deli- 
vers Livery and Seiſin of the Land, according to 
the Form. of the Deed, it has been held a good 
Feoffment. 2 Lev, 77. Poph, 6. 2 And. 68. 

Where 
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Where a Man makes a Feoffment, without any 
Conſideration; by that the Eſtate paſſes, but not 
the Uſe, which ſhall deſcend to the Heir. A Feoff- 
ment in Fee, made by Tenant in Tail, doth not 
give the Inheritance of the Tail to the Feoffee, 
nor is he thereby Tenant in Tail ; for none ſhall 
be ſuch but he who is comprehended in the Gife 
made by the Donor: But it gives away all the im- 
mediate Eſtate the Feoffor had: Though if Leſſee 
for Life, and the Reverſioner in Fee, make a Feoff- 
ment by Deed, each grants his Eſtate; the Leſſee 
his by Livery, and the Fee from him in Remainder, 
1 Leon. 182. Plowd.562. Hob.335. 6 Rep. 15. 

A Deed of Feoffment is always applied to a cor- 

real and immoveable Thing ; as a Houſe, or 
Land, &c. And a Feoffment of Lands, to hold to 
the Feoffee and his Heirs, after the Death of the 
Feoffor, though Livery be made upon it, yet it is 
2 void Feoffment; for an Eſtate of Freehold in 
Lands cannot begin at a Day to come: But a Leaſe 
for Life in Reverſion, after the Death of another, 
is a good Eſtate in Reverſion. Hob. 171. 2 Nelſ. 
Abr. 846. lg. 

At Common Law, beſore Leaſe and Releaſe, 
Feoffment was the general Conveyance; but if Li- 
very and Seiſin could not be made, by Reaſon 
there was a Tenant in Poſſeſſion, the Reverſion 
was granted, and the particular Tenant attorn'd, 
1 Inſt, 49. Now the Deed of Leaſe and Releaſe 
has taken Place of this Deed ; the Statute 27 H. 8. 
uniting the Uſe to the Poſſeſſion, without actual 
Entry, Cc. ft; he 


The 
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The Form of a Deed of Fcoffment. 


- T HIS Indenture made the Day of, Cc. in 

* the ninth Year of the Reign of our So- 
© vereign Lord George the Second, by the Grace 
* of God King of Great Britain, France and Ire- 
© land, Defender of the Faith; &c. and in the Year 
* of our Lord 1736. Between A. B. of the Pariſh 
of, Cc. in the County of S. Gent. of the one 
Part, and C. D. of, &c. in the County aforeſaid; 
© Eſq; of the other Part, Mitneſſeih, That the ſaid 
A. B. for and in Conſideration of the Sum of 
© Three Hundred Pounds, of lawful Money of 
© Great Britain, to him in Hand paid by the ſaid 
C. D. the Receipt whereof the ſaid A. B. doth 
hereby confeſs and acknowledge, and for other 
* good Cauſes and Confiderations him thereunto 
© moving, he the ſaid 4; B. hath granted, bar- 
* gained and ſold, aliened, enfeoffed, releaſed and 
* confirmed, and by theſe Preſents doth grant, 
* bargain and ſell, alien, enfeoff and confirm un- 
© to' the ſaid C. D. his Heirs and Aſſigns for ever, 
* All that Meſſuage or Tenement ſituate, & c. 
© now in the Poſſeſſion of, &c. and alſo the Re- 
© verſion and Reverſions, Remainder and Remain- 
© ders, Rents and Services thereof; and all the E- 
© ſtate, Right, Title, Intereſt, Claim and Demand 
© whatſoever of him the ſaid A. B. of, in and to 
the ſame Premiſles, and of, in and to every Part 
© and Parcel thereof: To have and to hold the 
© ſaid Meſſuage or Tenement, and all and fingu- 
lar the Premiſſes above mentioned, with the 
* Appurtenances, unto the ſaid C. D. his Heirs and 


« Aſſigns, to the only ou Uſe and ou. 0 
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© him the ſaid C. D. his Heirs and Aſſigns for 
« ever, And the ſaid A. B. for himſelf, his Heirs 
© and Aſſigns, doth covenant and grant, to and 
© with the ſaid C. D. his Heirs and Aſſigns, that 
© he the ſaid A. B. now is lawfully and rightfully 
© ſeiſed in his own Right of a good, ſure, per- 
© fe, abſolute and indefeaſible Eſtate of Inheri- 
© tance in Eee- ſimple, of and in all and fingular the 
© ſaid Meſſuage and Premiſſes above-mentioned, 
© and of every Part and Parcel thereof, with the 
© Appurtenances, without any Manner of Con- 
« dition, Mortgage, Limitation of Uſe or Uſes, or 
© other Matter, Cauſe or Thing, to alter, change, 
* charge or determine the ſame: And alſo that he 
© the ſaid A. B. now hath good Right, full Power 
© and Jawful Authority in his own Right to grant, 
© bargain, ſell and convey the ſaid Meſſuage and 
© Premiſles above-mentioned, with the Appurte- 
* nances, unto the ſaid C. D. his Heirs and Aſſigns, 
© To the only proper Ufe and Behoof of the ſaid 
C. D. his Heirs and Aſſigns for ever, according to 
* the true Intent and Meaning of theſe Preſents : 
© And alſo that he the ſaid C. D. his Heirs and Aſ- 
* ſigns, ſhalland may from T ime to Time, and at all 
© Times for ever hereafter, peaceably and quietly 
© have, hold, occupy, poſſeſs and enjoy, all and 
© {ingular the ſaid Premiſſes above-mentioned, to 
* be hereby granted, with the Appurtenances, 
without the Let, Trouble, Hindrance, Moleſta- 
tion, Interruption and Denial of him the ſaid 
A. B. his Heirs or Aſſigns, and of all and every 
© other Perſon and Perſons whatſoever claiming or 
© to claim, by, from or under him, them or any of 
© them. And further, that he the ſaid A. B. and 
* his Heirs, and all and every other Perſon and 
© Perſons, and his and their Heirs, any Thing ha- 
| 4 e 
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c " or claiming in the ſaid Meſſuage and Pre- 
© miſſes above-mentioned, or any Part thereof, by, 
© from or under him, ſhall and will at all Times 
© hereafter, at the Requeſt and Coſts of the ſaid 
C. D. his Heirs or Aſſigus, make, do and exe- 
© cute, or cauſe or procure to be made, done and 
© executed, all and every further and other lawful 
© and reaſonable Grants, Acts and Aſſurances in 
© the Law whatſoever, for the further, better, 
and more perfect Granting, Conveying, and 
Aſſuring of the ſaid Premiſſes hereby granted, 
with the Appurtenances, unto the ſaid C. D. his 
* Heirs and Aſſigns, to the only proper Uſe and 
© Behoof of the ſaid C. D. his Heirs and Aſſigns 
* for ever, according to the true Intent and 


© Meaning of theſe Preſents, and to and for none 


© other Uſe, Intent or Purpoſe whatſoever. And 
* laſtly, the faid A. B. hack made, ordained, con- 
© ſtituted and appointed, and by theſe Preſents 
* doth make, ordain, conſtitute and appoint E. F. 
© and G. H. of, &c. his true and lawful Attornies 
* jointly, and either of them ſeverally, for him 
* and in his Name, into the ſaid Meſſuage and 
* Premiſſes, with the Appurtenances hereby grant- 
© ed and conveyed, or mentioned to be granted 
and conveyed, or into ſome Part thereof, in the 
Name of the whole to enter, and full and peace- 
© able Poſſeſſion and Seiſin thereof for him, and in 
* his Name to take and have; and after ſuch Poſ- 
© ſeſſion and Seifin ſo thereof taken and had, the 
* like full and peaceable Poſſeſſion and Seiſin there- 
* of, or of ſome Part thereof, in the Name of the 
* whole, unto the ſaid C. D. or to his certain At- 
© torny or Attornies in that Behalf, to give and 
deliver; To hold to him the faid C. D. his 
* Heirs and Aſſigns for ever, according to the 

2 * Purport, 
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Purport, true Intent and Meaning of theſe, 
* Preſents, ratifying, confirming and allowing all 
and whatſoever his ſaid Attornies, or either of 
them, ſhall do in the Premiſſes. In Witneſs 
whereof the Parties firſt above-named have to 
theſe preſent Indentures interchangeably ſet 
their Hands and Seals, the Day and Year above- 
written.“ 


” 


* 


.. @& -@- a 


2. Leaſe and Releaſe is the moſt common Deed 
of Conveyance now in Uſe; to convey: any 
Right or Intereſt in. Lands or Tenements, to an- 
other who hath the Poſſeſſion thereof. And this 
Conveyance by Leaſe and Releaſe amounts to a 
Feoffment, the Uſe drawing after it the Poſſeſſion, 
and ſupplying the Place of Livery and Seilin, re- 
quired in that Deed. 

In the Making of it, a Leaſe or Bargain and 
Sale for a Year, or ſuch like Term, is firſt pre- 
pared and executed; to the Intent that by Vir- 
tue thereof the Leſſee may be in Poſſeſſion of the 
Lands intended to be conveyed by the Releaſe, 
and thereby, and by Force of the Statute 27 H. 8. 
c. 10. for transferring of Uſes into Poſſeſſion, be 
enabled to take a Grant of the Reverſion and In- 
heritance of the ſaid Lands, & c. to the Uſe of him- 
ſelf and his Heirs for ever: Upon which, the Re- 
leaſe is made, reciting the Leaſe for a Year, and 
declaring the Uſes. And in theſe Caſes, a Pep- 
per-Corn Rent in the Leaſe for a Year is a good 
Reſervation, and ſufficient to raiſe an Uſe, to 
make the Leſſee capable of a Releaſe. 2 Vent. 35. 

The Leaſe for a Year muſt have the Words 
Bargain and Sell for Money; and 5 s. or any o- 
ther Sum, altho* never paid, will be a good Con- 
ſideration; wherevpon the Bargainee for a Year is 
| ; | imme- 
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immediately in Poſſeſſion, on the Executing of the 
Deed, without actual Entry: But if only the Words 
Demiſe, Grant, and to Farm let are uſed, in that 
Caſe the I eflee cannot accept of a Releaſe of 
the Inheritance until he hath actually entered, 
and is in Poſſeſſion. 2 Lill. Abr. 435. | 
A Leaſe and Releaſe make but one Convey- 
. ance, being in the Nature of one Deed: And to 
the Perſection of this Deed, it is required that he 
who makes the Releaſe have an Eltate in himſelf, 
out of which the Eſtate may be derived to the 
Releflee; the Relefſee is to have an Eſtate in 
Poſſeſſion, in Deed or in Law, in the Land where- 
of the Releaſe is made, as a Foundation for the 
Releaſe; and there muſt be ſufficient Words in 
Law, not only to make the Releaſe, but to create 
and raiſe a new Eſtate, or the Releaſe will not be 
good. It is neceſlary in all Caſes, where a Releaſe 
of Lands is made, that the Eſtate be turned to a 
Right, and there are two Rights to the Eſtate and 
alſo to the Poſſeſſion: Or elſe there muſt be Pri- 
vity of Eſtate, between the Tenant in Poſſeſſion 
and the Releſſor, without which a Releaſe will 
not operate. 1 Inſt. 22. 1 Mod. 252. 2 Lit. 
435. | 
In caſe a Releafe be made by one, that at the 
Time of the making thereof had no Right; or 
to a Man that at that Time had nothing in the 
Lands, ſuch Releaſe is void, becauſe he ought to 
have a Freehold, or a Poſſeſſion, or Privity. But 
if a Man make a Leaſe for Life, Remainder for 
Life, and the firſt Leſſee dieth; and then the Lel- 
for releaſes to him in Remainder, before Entry, 
this is a good Releaſe to enlarge his Eſtate ; 
he baving an Eſtate in Law capable of Enlarge- 
| | N 3 went 
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ment by Releaſe before Entry had. Ny Max. 
74. 1 Luſt. 270. | 

A Releaſe to a Man and his Heirs, will paſs as 
a Fee-ſimple; and if made to a Perſon and the 
Heirs of his Body, by this the Releſſee hath an 
Eſtate-tail. And where a Man releaſes to another 
all his Right which he hath in the Land, without 
uſing any more Words, as to hold to him and his 
Heirs, c. the Releſſee hath only an Eſtate for 
Life. Dyer 263. | 

Theſe Releaſes, that enure by Way of Paſſing a- 
way an Eſtate, may be made upon Condition, or 
with a Defeazance; ſo as the Condition, c. be 
contained in the Releaſe, or delivered at the ſame 
Time with it: And there may be in this Deed a 
Recital, Covenants, Warranty, GC c. 

A Confirmation is in Nature of a Releaſe, 
where one having Right unto Lands makes a Deed 
to him who has Poſſeſſion of them, to enlarge his 
Eſtate, or make his Poſſeſſion perfect. And it is 
likewiſe a Means whereby a voidable Eſtate is 
made ſure and unavoidable. 1 Inſt. 295. 

And this Confirmation, which is often joine 
to Leaſe and Releaſe, may be for perſecting an 
Eſtate, by making a conditional Eſtate abſolute ; 
or for encrealing it; as where an Eſtate for Years 
is made Leaſe for Life. &c. or it may be for di- 
miniſhing, by confirming the Eſtate of a Tenant 
at a leſs Rent: But the prior Eſtate muſt not 
be void; for a Confirmation will have no Effect 
upon an Eſtate that is void in Law, or deter- 
mined. 1 Inſt. 301. Litt. 515. "Ye 

If Tenant for Life grant a Rent-Charge, &c. 
to one and his Heirs, he in Reverſion is to con- 


5 it; otherwiſe it is good only for the Liſe of 
Tenant for Life, Litt. 5 29. 


Form 
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Form of a Leaſe for a Year, eohereon to 
ground a Releaſe, 


- HIS Indenture made, @c. Between A. | 
: © B. of, @c. of the one Part, and C. D. q 
© of, &c. of the other Part, Witneſſeth, that the 
* faid A. B. for and in Conſideration of the Sum 
© of Five Shillings of lawful Britiſ Money to him 
© in Hand paid by the faid C. D. the Receipt 
© whereof is hereby acknowledged, he the ſaid 
* A. B. hath granted, bargained and ſold, and 
* by theſe Preſents doth grant, bargain and ſell 
* unto the ſaid C. D. Al that Mel or Te- 
© nement, Cc. with the Rights, Members and 
* Appurtenances thereof, fituate, lying and being 
in, &c. in the County of S. and all Houſes, 
* Edifices, Buildings, Gardens, Orchards, Lands, 
Meadows, Commons, Paſtures, Feedings, Trees, 
Woods, Underwoods, Ways, Paths, Waters, 1 
1 * Water-courſes, Eaſements, Profits, Commodities, | 
| * Advantages, Emoluments and Hereditaments 
* whatſoever to the ſaid Meſſuage or Tenement 
© belonging, or in any wile appertaining, or which 
* now are or formerly have been accepted, re- 
© puted, taken, known, uſed, occupied or en- i 
joyed, to or with the ſame, or as Part, Parcel a 
or Member thereof, or of any Part thereof; 
© and the Reverſion and Reverſions, Remain- 1 
© der and Remainders, Rents and Services of HM 
© the ſaid Premiſſes above mentioned, and of 
© every Part and Parcel thereof, with the Ap- 
c | '« purtenances: To have and to hold the ſaid 
© Mefluage or Tenement, Lands, Hereditaments 
: and Premifſes above mentioned, and every Part 
| | | N 4 or 
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or Parcel thereof, with the Appurtenances, unto 
the ſaid C. D. his Executors, Adminiſtrators 
and Aſſigns, from the firſt Day of this Inſtant, 
Cc. for and during and unto. the full End and 
Term of one whole Year, from thence next 
and immediately. enſuing and following, and 
fully to be complete and ended: Velding and 
paying therefore one Pepper Corn in and upon 
the Feaſt of St. Michael the Archangel, if de- 
manded : To the Intent that by. Virtue of theſo 
Preſents, and by Force of the Statute for tranſ- 


ſetring of Uſes in Poſſeſſion, he the ſaid C. D. 


may be in the actual Poſſeſſion of all and ſin- 
gular the ſaid Premiſſes above mentioned, with 
the Appurtenances, and thereby be enabled to 
accept and take a Grant and Releaſe of the Re- 
verſion and Inheritance thereof, to him and his 
Heits, to the only proper Uſe and Behoof of 
him the ſaid C. D. his Heirs and Aſſigus for 
ever. 1s Whitmeſs, &c.' 75 


| of the Releaſe and Conveyance 
e the Lands. 


© T*HIS Indenture made the Day and Year, 


c. Between A. B. of, &c. of the one 
Part, and C. D. of, &c. of the other Part, Mit- 


* neſſeth that the ſaid A. B. for and in Conſide- 


ration of the Sum of Six hundred Pounds of 
lawful Money of Great Britain, to him in 
Hand paid by the ſaid C. D. the Receipt! where- 


* of the ſaid 4. B. doth hereby confeſs and ac- 


knowledge, and for divers other good Cauſes 

and Conſiderations him thereunto moving, he 

the ſaid A. B. Hath granted, bargained ld, 
s C o 


— 
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© ſold, aliened, releaſed and confirmed, and by 
© theſe Preſents doth fully, freely and abſolutely 
* grant, bargain and fell, alien, releaſe and con- 
© firm unto the ſaid C. D. (in his actual Poſſeſ- 
© ſion now being, by Virtue of a Bargain and 
© Sale to him thereof made for one Year, by In- 


denture bearing Date the Day next before the 


© Day of the Date of theſe Preſents, and by 


A 
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Force of the Statute for transferring of Uſes in- 
to Poſſeſſion) and to his Heirs and Aſſigus for 
ever, All that Meſſuage or Tenement, Cc. 
with the Rights, Members and Appurtenances 
thereof, ſituate, lying and being in, Cc. in the 
County of, Cc. aforeſaid, and all Houſes, E- 
difices, Buildings, Gardens, Orchards, Lands, 
Meadows, Commons, Paſtures, Feedings, Trees, 
Woods, Underwoods, Ways, Paths, Waters, 
Water:courſes, Eaſements, Profits, Commodi- 
ties, Advantages, Emolaments and Heredita- 
ments whatſoever to the ſaid Meſſuage or Te- 
nement belonging, or in any wiſe appertaining, 
or which now are, or formerly have. been ac- 
cepted, reputed, taken, known, uſed, occupied 
or enjoyed, to or with the ſame, or as Part, 
Parcel or Member thereof, or of any Part there- 
of; and allo the Reverhon and Reverſions, Re- 
mainder and Remainders, Rents and Services of 
all and ſingular the ſaid Premiſſes above-mention- 
ed, and of every Part and Parcel thereof, with 
the Appurtenances; and alſo all the Eſtate, 
Right, Title, Intereſt, Claim and Demand 
whatſoever, as well in Equity as in Law, of 
him the ſaid A. B. of, in and to all and ſingu- 
lar the ſaid Premiſſes, and of, in and to every 
Part and Parcel thereof, with the Appurtenan- 
ces; and alſo all Deeds, Evidences and Writings, 
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touching or concerning the ſaid Premiſſes only, 
or only any Part thereof, together with true 
Copies of all other Deeds, Evidences and 
Writings, which do concern the ſaid Premiſſes, 
or any Part thereof, jointly with any other 
Lands or Tenements, now in the Cuſtody or 
Poſſeſſion of him the ſaid A. B. or which he 
can or may get or come by without Suit in Law, 
the ſaid Copies to be made and written at 
the Requeſt, Coſts and Charges of the ſaid 
C. D. his Heirs and Aſſigns: To have and to 
hold the faid Meſſuage or Tenement, Lands, 
Hereditaments, and all and fingular the Premiſ- 
ſes above-mentioned, and every Part and Parcel 
thereof, with the Appurtenances, unto the ſaid 
C. D. his Heirs and Aſſigns to the only proper 
Uſe and Behoof of the ſaid C. D. his Heirs and 
Aſſigns for ever. And the ſaid A. B. for him- 
ſelf, bis Heirs and Aſſigns, doth covenant and 
grant to and with the ſaid C. D. his Heirs and 
Aſſigns, that he the ſaid 4. B. now is the true, 
© lawful and rightful Owner of the ſaid Meſ- 
© 'ſuage, Lands, Tenements, Hereditaments and 
« Premiſſes above-mentioned, and of every Part 
* or Parcel thereof, with the Appurtenances. 
© And alſo that he the ſaid 4. B. now is Jaw- 
* fully and rightfully ſeiſed in his own Right, of 
* a good, ſure, perfe&, abſolute” and indeſeaſible 
* Eſtate of Inheritance in Fee-fimple, of and in 
all and ſingular the Premiſſes above-mentioned, 
5 with the Appurtenances, without any Manner 
© of Condition, Mortgage, Limitation of Uſe and 
* Uſes, or other Matter, Cauſe or Thing to 
+ alter, change, charge, or determine the ſame. 
© And that he the ſaid A. B. now hath good 
Right, full Power, and lawful Authority, in his 
© own 
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own Right, to grant, bargain, ſell and convey the 
ſaid Meſſuage, Lands, Tenements, Heredita- 
ments, and all and ſingular the Premiſſes above- 
mentioned, with the Appurtenances, unto the 
ſaid C. D. his Heirs and Aſſigns, to the only 
proper Ule and Behoof of the ſaid C. D. bis 
Heirs and Aſſigns for ever, according to the 
true Intent and Meaning of theſe Preſents. 
And alſo that he the ſaid C. D. his Heirs and 
Aſſigns ſhall and may, at all Times for ever 
hereafter, peaceably and quietly have, - hold, 
occupy, Polleſs and enjoy all and ſingular the 
ſaid Meſſuage, Lands, Tenements, He edita- 
ments and Premiſſes above-mentioned, with the 
Appurtenances, without the -Let, Trouble, 
Hindrance, Moleſtation, Interruption, and De- 
nial of him the ſaid A. B. his Heirs or Aſſigus, 
and of all and every other Perſon or Ferſons 
whatſoever : And that freed and diſcharged, or 
otherwiſe well and ſufficiently ſaved and ke 

harmleſs and indemnified of and from all for- 
mer and other Bargains, Sales, Gifts, Grants, 
Leaſes, Mortgages, Jointures, Dowers, Uſes, 


Wills, Intails, Fines, Poſt-Fines, Iſſues, Amer- 


ciaments, Seizures, Bonds, Annuities, Writings 
Obligatory, Statutes Merchant and of the Staple, 
Recogvizances, Extents, Judgments, Execu- 
tions, Rents and Arrearages of Rent, and of 
and from all other Charges, Eſtates, Rights, 
Titles, Troubles and Incumbrances whatſoever, 
had, made, committed, done or ſuffered, by the 
ſaid A. B. or any other Perſon or Perſons what- 
ſoever, claiming or to claim, by, from or under 
him, them, or any of them. And further, that 
he the ſaid A. B. and his Heirs, and all and 
every other Perſon and Perſons, and his and 


© their 
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their Heirs, any Thing having or claiming in 
the ſaid Premiſſes above-mentioned, or any Part 
thereof, by, from or under him, ſhall and will 
from Time to Time, and at all Times hereafter, 
upon the Reaſonable Requeſt, and at the Colts 
and Charges of the ſaid C. D. his Heirs or 
Aſſigns, make, do, and execute, or cauſe or pro- 
cure to be made, done and executed, all and 
every ſuch further and other lawful and reaſon- 
able Act and Acts, Thing and Things, Device 
and Devices, Conveyance and Conveyances in 
the Law whatſoever, for the further, better, 
and more perfect granting, conveying and aſ- 
ſuring of all and ſingular the ſaid Premifles 
above-mentioned, with the Appurtenances, un- 
to the ſaid C. D. his Heirs and Aſſigns, to 
the only proper Uſe and Behoof of the ſaid 
C. D. his Heirs and Aſſigus for ever, as by the 
ſaid C. D. his Heirs or Aſſigns, or his or their 
Counſel learned in the Law, ſhall be reaſon- 
ably deviſed or adviſed and required. And 
laſtly, it is covenanted, granted, coneluded and 
agreed upon by and between the ſaid Parties 
to theſe Preſents, and the true Meaning thereof 
alſo is, and it is hereby ſo declared, that all 
and every Fine and - Fines, Recovery and Re- 
coveries, Aſſurance and Aſſurances, Conveyance 
and Conveyances in the Law whatloever al- 
ready had, made, levied, ſuffered, executed and 
acknowledged, or at any Time hereafter to 
be had, made, levied, ſuffered, executed and 
acknowledged, by or between the ſaid Parties 
to theſe Preſents, or either of them, or by or 
between them, or either of them, and any o- 
ther Perſon or Perſons whatſoever, of the ſaid 
Premiſſes, above-mentioned, with the Appur- 

© tenances 
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© tenances, or any Part thereof, either alone by 
© jtſelf, or jointly with any other Lands, Tene- 
© ments or Hereditaments, Hall be and enure, and 
© ſhall be adjudged, eſteemed and taken to be and 
© enure, as for and concerning all and ſingular the 
premiſſes above-mentioned, with the Appurte- 
© nances, to and for the only proper Uſe and 
© Behoof of the ſaid C. D. his Heirs and Aſſigns 
© for ever, according to the true Intent and 
Meaning of theſe Preſents, and to and for none 
other Uſe, Intent or Purpoſe whatſoever. In 
© Witneſs, &c. 


3. Bargain and Sale is a Deed or Inftru- 
ment, whereby the Property of Lands and Tene- 
ments is for valuable Conſideration granted and 
transferred from one Perſon to another: It is cak 
led a real Contract, upon a valuable Conſidera- 
tion, for paſſing of Lands, Tenements and Here- 
ditaments, by Deed indented and inrolled. Alſo 
'tis where a Recompence is given by both the Par- 
ties to the Bargain; as of Land for Money, and 
Money for the Land, &c. 2 Inft. 612. 1 Lill. 
Abr. 206. | 

Where Lands are bargained and fold for Money 
only, the Deed is to be inrolled; if in Conſi- 
deration of Money and natural Affection, &c. 
the Eſtate will paſs without it. And a Bargain 
and Sale paſſes the Freehold of the Lands, alſo 
Reverſions, Remainders, &c. without Livery and 
Seilin; and a Rent may be reſerved out of it by 
Deed inrolled: But if the Bargain and Sale be 
for Money, it cannot be to one Man to the Uſe 
of another, but to the Bargainee only: If one 
bargain Lands of which another Perſon is in 
Poſſeſion, and claims Title to, the Decd is not 

| good ; 
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good; unleſs the Bargainor enter, and deliver 
the Deed on the Ground, &c. and hath good 
Title: And a Bargain and Sale by a Man who 
is not in Poſſeſſion, nor receives the Rents, tho? 
in Conſideration of Money, will not be good, 
without Livery. 1 Lev. 56. 8 Rep. 93. Dyer 
155. 1 Lill. 20g. | 

There muſt be a good Conſideration given, or 
at leaſt ſaid to be given for Lands in theſe Deeds; 
and for a competent Sum of Money, is a good 
Conſideration, but not the general Words for di- 
vers Conſiderations, &c. If Money is mentioned 
to be.paid in a Bargain and Sale, and in Truth 
no Money is paid; ſome of our Books tell us 
this may be a good Bargain and Sale, becauſe no 
Averment will lie againſt that which is expreſly 
affirmed by the Deed; except it comes to be 
queſtioned whether fraudulent or no. Altho a 
Deed expreſs a Conſideration upon a Purchaſe, 
by Style this will be no Proof upon a Trial, that 
the Money was actually paid; but it is to be 
made out by Witnefles. 1 Rep. 176. 11 Rep. 25- 
Dyer 169. Style 370. | 

The Deed of Bargain and Sale being made on 
good Conſideration, neither the Death of the Bar- 
gainor or Bargainee before Inrollment hinders the 
Paſſing of an Eſtate: But until the Deed is inrol- 
led, the Eſtate of Freehold is in the Bargainor ; 


and the Bargainee cannot bring an Action of 


Treſpaſs before Entry had, tho' he may ſurrender, 
alien, &c. and a Bargainee before Inrollment, *tis 
ſaid, may ſuffer a Recovery: Alſo he ſhall have 
Rent which 5 due after the Date of the 
Bargain and Sale, and before the Inrollment. 
Hob. 136. 2 Cro. 52. 1 Vent. 361. Sid. 3 10. 


I "= 
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This Inrollment is to be in one of the Courts 
at Weſtminſter, or in the County where the 
Lands lie, before the Cx/tos Rotulorum, Juſtices 
of Peace, &c. and the Deeds are to be thus ins 
rolled within fix Months by Statute, to be ac- 
counted at twenty-eight Days by the Month : 
Tho”. this extends only to Bargains and Sales of 


Inheritance and Freehold ; and not to a Bargain 


and Sale of Leaſes for Years, G c. which are good 
tho' not Inrolled, nor by Deed indented, &c. 
If ſeveral ſeal a Deed of Bargain and Sale, and 
but one acknowledge it, and thereupon the Deed 
is Inrolled; this is a good Inrollment wichin the 
Statute. 27 H. 8. c. 16. Style 462. 

In Caſe two Bargains and Sales are made of 
the ſame Land to two ſeveral Perſons, and the 
laſt Deed is firſt inrolled ; if afterwards the firſt 
Deed is alſo inrolled within fix Months, the firſt 
Buyer ſhall have the Land; for when the Deed 


is inrolled, the Bargainee is ſeiſed of the Land 


from the Delivery of the Deed, and the Inroll- 
ment ſhall relate to it. The Statute of Inroll- 
ments ſays, that the Eſtate ſhal] not veſt, except 
the Deed be inrolled; and then it velts preſent- 
ly, by the Statute of Ules, and ſettles ab initio. 
Hood's Taft. 259. 1 Danv. Abr. 696. 

Not only Lands, but Rents, Advowſons, Tithes, 
c. may be granted by Bargain and Sale, in Fee- 
ſimple, Fee-toll, for Life, or Years ; but common- 
ly it is of Land in Tee- ſimple. If a Tenant in 
Tail grants all his Eſtate to a Man and his Heirs; 
the Grantee hath but an Eſtate for the Life of 
Tenant in Tail: And where Tenant for Life Bar- 
gains and Sells his Land, by Deed inrolled, tis a 
| Forfeiture of his Eſtate, I Rep. 176, Litt. 613. 
Leon. 251. 


Form 


Form of a common Bargain and Sale 
of Lands. 


HIS Indenture made, &e. Between A. B. of, 
&c. of the one Part, and C. D. of, &c. of 
the other Part, Witneſſeth that the ſaid A. B. 


iN for and in Confideration of the Sum of, &c. to 
| him in Hand paid by the ſaid C. D. the Receipt 
W whereof the ſid A. B. doth bereby acknowledge; 


He the ſaid A. B. Hath granted, bargained and 
fold, aliened and confirmed, and by theſe Preſents 
doth grant, bargain and ſell, alien and confirm 
unto the ſaid C. D. his Heirs and Aſſigns for 
ever, All that Meſſuage or Tenement fituate and 
lying, &c. and alſo all Lands, Trees, Woods, Un- 
derwoods, Tithes, Commons, Common of Paſture, 
Profits, Commodities, Advantages, Hereditaments, 
Ways, Waters, and Appurtenances whatſoever to 
the ſaid Meſſuage or Tenement and Premiſſes 
above-mentioned, belonging or any wiſe appertain= 
ing; and alſo the Reverſion and Reverfions, Re- 
mainder and Remainders, Rents and Services of 
the ſaid Premiſſes, and of every Part thercof ; and 
all the Eſtate, Right, Title, Intereſt, Claim and 
Demand whatſoever of him the ſaid A.B. of, in 
and to the ſaid Meſſuage, Tenement and Premiſſes, 
and every Part thereof: To have and to hold 
the ſaid Meſſuage or Tenement, and all and fin- 
gular the ſaid Premiſſes above-mentioned, and every 
Part and Parcel thereof, with the Appurtenances, 
unto the ſaid C. D. his Heirs and Aſſigns, to the 
only proper Uſe and Behoof of the ſaid C. D. his 
Heirs and Aſſigns for ever. And the ſaid A. B. 
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for him and his Heirs, the ſaid Meſſuage or Tene- 
ment, and Premiſſes, and every Part thereof, a- 
gainſt him and his Heirs, and againſt all and eve- 
ry other Perſon and Perſons whatſoever, to the ſaid 
C. D. his Heirs and Aſſigns, ſhall and will warrant 
and for ever defend by theſe Preſents; In Witneſs, 
&c. . 


The Deed of Bargain and Sale is Troll. 
ed as follows: 


T is to be remembered, that the Day, &c; 
thither in the ” ava Term, before the Lord the 


King at Weſtminſter, came A. B. of, &c. in the 


Connty of S. Gentleman, itt his proper Perſon 
and brought here in the Court of the ſaid Lord 
the now King, before the King himſelf at Weſt- 
minſter, a certain Indenture which he ackzowledged 
to be his Deed: And he defired that that Inden- 
ture in the Court of the Lord the now King, be- 
fore the ſaid Lord the King at Weſtminſter, 
might be inrolled of Record; and it is inrolled in 
Form following, that is to ſay, This Indenture 
made, &c. (and ſo inroll the Deed Verbatim.) 


4. Fine and Recovery. A Fine is a final A- 
1 or Conveyance upon Record, for the 
ettling and aſſuring of Lands and Tenements, 
acknowledged in the King's Court by the Cog- 
niſor to be the Right of the Cogniſee. Or it is 
a Covenant made before Juſtices, and entered of 
Record, for conveying Lands, Tenements, or 
= Thing inheritable, to cut off all Conrrover- 
ces, 

Q - Anciently 


A 
2 2 on 
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Anciently a Fine was a Determination of a real 
Controverſy; but now 'tis generally a feigned 
Action upon a Wit of Covenant, Cc. and ſup- 
poſes a Controverly where in Reality there is 
none, to ſecure the Title that a Man hath in, 
his Eſtate againſt all Men; or to cut off Intails, 
and with more Certainty convey the Title of 
Lands, Cc. and pals the Inheritance thereof, 
though it be not controverted, to whom we think 
fit. And a Fine may be levied on a Writ of 
Right, Cc. in any real Action: And being levied 
in the King's Court, therefore it binds Women 
Covert, being Parties, and others whom ordi- 
narily the Law diſables to act. Miſt. Symb, 

a, 8. 

4 There are four Sorts. of Fines: A Fine fur 
Cogniz.auce de droit come ceo, &c. ſingle, which is 
the Principal, and ſureſt Kind of Fine, it giving 
preſent Poſſeſſion to the Cogniſee, without Writ 
of Execution: A Fine ſur Done, Grant and Ren- 
der, called a double Fine, wherein the Cogniſee 
after a Releaſe and Warranty to him by the Cog- 
niſor, Grants and Renders back the Lands, &c, 
and this Render is ſometimes of the whole Eſtate, 
and ſometimes of a particular Eſtate, with Re- 
mainders over; alſo ſometimes with Reſervation 
of Rent, and Clauſe of Diſtreſs, &c. A, Fixe ſur 
Cognizance de Droit tantum, which is. a Fine Exe- 
cutory, generally uſed to paſs a Reverſion ; and 
ſometimes made uſe of by Tenant for Life, to 
releaſe to him in Revetſion: When a Reverſion 
is paſſed by it, then it is expreſſed in the Fine 
that the particular Eſtate is in another, and the 
Cognilor willeth that the Cogniſce ſhall have 
the Reverſion, or that the Land ſhall remain to 
Eim aſter the other Eſtate is ſpent. A Fine ſur 

Conceſſit 
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Conceſſit is where the Cogniſor is ſciſed of the 
Lands, and the Cogniſee hath no Freehold there- 
in, but it paſſeth by the Fine; it is uſed to 
grant away Eſtates for Life, or Years, and is alſo 
Executory, ſo that the Cogniſee muſt enter, or 
have a Writ of Habere facias Seiſinam to obtain 
Poſſeſſion, if the Party, to whom the Eſtate is 
limited, be not in Poſſeſſion at the Time of levy- 
ing the Fine. 2 uſt. 513. 2 Rep. 56. 5 Rep. 38. 
Ploud. 268. | | 

Fines are likewiſe with Proclamations, or with- 
out; a Fine without Proclamation is a' Fine at 
the Common Law; and the Fine with Proclama- 
tions is termed a Fine according to the Statutes 
and this is the beſt Sort, and moſt uſed: And if 
there be Error in the Proclamations, it ſhall be a 
good Fine at Common Law. And Fines are now 
levied . in the Court of Common Pleas at Miſt- 
minſter, on Account of the Solemnity thereof, 
ordained by the Statute of 18 Ed, 1. They may 
be acknowledged before the Lord Chief Juſtice 
of C. B. as well in gs out of Court; and two of 
the Juſtices of the ſame Court have Power to 
take them in open Court: Alſo Juſtices of Aſſiſe 
may do it; but they do not uſually certify them 
without a Special Writ of Dedimus Poteſtatem : 
And by Commiſſioners in the Country Fines may 
be taken, impowered by Dedimus Poteſtatem, one 
whereof named 'tis ſaid muſt be a Knight; theſe 
Commiſſions General and Special Ifſue out of 
the Chancery. Stat. 18 Ed. 1. 1 R. 3. 4 H.7. 
32 H. 8. 3 Rep. 86. 2 Inſt. 5 12. Dyer 224. 

A Perſon ſeiſed of an Eſtate in Fee-ſimple, 
Fee-tail General, or Special, Tenant in Remain- 
der, or Reverſion, raay levy a Fine: So may Te- 
nant for Liſe, to hold to the Cogniſee for the 
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Life of Tenant for Life ; but Tenant for Years 
cannot levy a Fine of his Term. Theſe Fines 
may be levied of all Things in eſſe at the Time 
of the Fine, which are inheritable; tho' not of 
Things uncertain, or of Lands held in Tail by 
the King's Letters Patent, @c. And Lands bought 
of divers Perſons, by ſeveral Purchaſers, may paſs 
in one Fine, to ſave Charges ; but the Writ of 
Covenant mult be brought againſt all the Ven- 
dors, and every Vendor warrant againſt him and 
his Heirs : And on a Fine Uſes may be raiſed and 
created, &c. declared by Indentures before or 
after levying the Fine. Alſo by Fine, almoſt any 
Kind of Contract may be made and expreſſed. 


3 Rep. 77. 5 Rep. 124. 1 Rep. 76. 


And there are in every Fine ſeveral Parts, 1. 


An Original Writ, uſually a Wtit of Covenant. 
2. The Licentia Concordandi, or King's Licence, 
for which the King hath a Fine, called the King's 
Silver. 3. The Concord itſelf, containing the 
Agreement between the Parties how the Land, 
cc. ſhall paſs, being the Foundation and Sub- 
ſtance of the Fine: And *tis ſaid, the Concord 
being the complete Fine, it ſhall be adjudged a 
Fine of that Term in which the Concord was 
made, arid the Writ of Covenant returnable, 
4. The Note of the Fine, or Abſtra& of the 
Original Contract, left with the Chirographer. 
5. The Foot of the Fine, which includes all, 
ſetting forth the Day, Year and Place, and be- 
fore what Juſtices the Concord was made, Cc. 
of this there are Indentures made forth in the 
Office, which is called the Ingroſſing of the 
Fine. In the levying of Fines, if either of the 
Parties Cognifors die, after the King's Silver is 
entered, the Fine ſhall be finiſhed, and be 2 : 
4 10 
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Tis otherwiſe if they die before, it ſhall avoid 
the Fine. 1 Rep. 76. 2 Laſt. 511, 517. 1 Inſt. 
9, 1 Salk. 341. | 

If there be Want of an Original, or not 
Writs of Covenant for Lands in every County; 
or if there is any notorious Error, in the ſueing 
out 2 Fine, or any Fraud or Deceit, &c. Writ of 
Error may be brought to make void the Fine: 
But a Fine ſhall not be reverſed for ſmall Vari- 
ance, which will not hurt it; nor is there Occa- 
ſion for a preciſe Form in a Render upon a 
Fine, becauſe it is only an amicable Aſſurance 
upon Record. No ſingle Fine may be with a 
Remainder to any other Perſon not contained in 
it: Though if 4. levy ſuch a Fine to B. who by 
the ſame Concord grants and renders back the 
Land again to A. for Life, Remainder to his 
Wife for Life, Remainder to A. and his Heirs ; 
this will be a good Fine. 1 Inſt. 9. 5 Rep. 38. 
Plowd. 248. "TOE > >; 

A-Feme Covert levying a Fine with her Huſ- 
band, is to be examined in private whether ſhe 
does it voluntarily, and not by Compulſion, for 
without her voluntary Conſent the Fine cannot 
paſs: And Women Coverts, and Infants ought to 
be cautious in levying Fines; if a married Woman 
levy a Fine with her Husband of her own Lands, 
ſhe cannot reverſe it during the Husband's Life, 
or after his Death; and if it be of her Jointure, 
ſhe will loſe her Thirds: Fines levied by Infants 
mult be reverſed during their Minority, or they 
are good againſt them. Aſif. pl. 53. $0 Ed. 3. 
Dyer 359. | 

After a Fine is paſſed, the Privies in Blood, as 
the Heirs of the Cogniſor, are barred preſently ; but 
Strangers to the Fine have five Years to enter 
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and claim their Rights, &c. And the like Time 
have Infants aſter their full Age; Feme Coverts 
after the Death of their Husbands; Priſoners 
after their Enlargement; Perſons out of the 
Realm after their Return, c. But if a leme 
Covert dies while ſhe is Covert, being no Party 
to the Fine; or a Perſon in Priſon dieth whillt 
there; or one beyond Sea at the Time of the 
Eine levied never returns; in theſe Caſes the Heir 
is not limited to any Time. A future intereſt, as 
in Remainder or Reverſion, cannot be barred by 


a Fine, until five Years after it comes in Being: 


And where there is no preſent nor future Right 
to the Lands, only a Poſſibility at the Time of le- 
vying the Fine. ec. a Perſon may enter and claim 
when he will. Plowd. 367. 1 R.3. 2 Inſt. 519. 

2 Rep. 93. Raym. 151. 10 Rep. 49. 

If a Fine according to the Common Law, be 
pow levied, he that hath Right may make his 
Claim or Entry, Cc. at any Time to prevent the 


Bar : By Statute, Claim or Entry to avoid the Bar 


of a Fine, is to be made in five Years; and no 
Entry or Claim, ſhall make an Avoidance of any 
Fine with Proclamations, unleſs an Action be com- 
menced within one Year aſter ſuch Entry, and pro- 
ſecuted with Effect. 1 Inſt. 254, 262. Stat. 1 R. 
3. e. 7. 4@ 5 Ann. c. 16. 

An Efiate muſt be deveſted and put to a Right, 
before a Fine bars; when it is turned to a Right, 
and then there comes a Fine, and Nom-claim, tis 
a perpetual Bar. One, that at the Time of the 
Fine levied, had not any Title to enter, ſhall 
not be barred thereby: This is in caſe of a fu- 
ture Intereſt, not turned to a Right, wherein a 
Man is not bound to claim; and extends not to 
Tenant in Tail, barring bis Iſſue. If a Perſon 


doth | 
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doth levy a Fine of my Land, while Lam in Poſ- 
ſeſſion, this Fine will-not hurt me; nor when a 
Stranger levies a Fine of my Lands Jet to a Tenant, 
if the Tenant pays me his Rent: And if there be 
\ Tenant in Teil, Remainders in Tail, &c. and the 
firſt Tenant in Tail bargains and ſells the Land 
"by Deed inrolled, and levies 2 Fine to the Bar- 

ainee; here the Remainders in Tail are not 


b bound, though five Years paſs without Claim, for 


the Law adjudges them always in Pofleifion. 9 


Rep. 106. 32 H. 8. Carter 82, 163. 


If Tenant in Tail be diſſeiſed, and the Difſei- 
for levy a Fine, and five Years paſs, without Claim, 
that ſhall bind his Iſſue. And a Fine will bar the 


' Heirs in Tail; but not the Remainders or Re- 


verſions : 5 But Recoveries bar them all, Cro. E!. 

A Recovery is fictio Juris, or a formal Act by 
Conſent, uſed where a Man is deſirous to cur 
off an Eftate-tail, Cc. and for the better Aſſurance 


of Lands and Tenements, upon which Uſes may 


be limited and raiſed. It is much of the ſame 

Nature of a Fine, though better in regard it bars 
Remainders and Reverſions: And Recoveries ate 
much favoured by the Law, many of, the -inh-ri- 
tances of the Kingdom Spending upon theſe At - 

ſurances. 5 Rep. 40. 

This common Ribovery ſuppoſes a Recep 
in Value, to all Perſons that loſt the Eſtate: And 
it is either with ſingle, double or treble Voucher. 
The Recovery with ſingle Voncher is uſed to 
bar the Tenant ih Tail, and his Heirs, of ſuch 
Eſtate-tail which is in his Poſleſſion, with the 
Remainders depending upon it, and the Reverſion 
expectant thereon which others have ; and of all 
Leaſes and Incumbrances derived out of ſuch Re- 
O 4 mainder 
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mainder or Reverſion. The Recovery with dou- 
ble Voucher is to bar the firſt Voucher, and his 
Heirs, of every Eſtate at any Time in him, or 
any of his Anceſtors, whoſe Heir he is of ſuch 
Eſtate; and all others of Right to Remainders 
and Reverſions, dependant and expectant upon 
the ſame, and all Leaſes and Incumbrances derived 
out of them ; alſo it will be a Bar of the Eſtate 
whereof the Tenant was then ſeiſed in Reverſion 
or Remainder, c. The Recovery with treble 
Voucher is to make a perpetual Bar of the Eſtate 
of the Tenant, and of every ſuch Eſtate of Inheri- 
tance that at any Time had been in the firſt or 
ſecond Vouchee, or their Anceſtors, whoſe Heirs 
they are; and as well of every Reverſion there- 
upon depending, as of all Leaſes, Eſtates, Charges 
and Incumbrances, derived out of any Reverſion 
or Remainder. 1 Inſt. 102. 10 Rep. 37. 2 Rob. 
Abr. 204. Noy 8x. | 

In proſecuring Recoveries there is a colourable 
Suit; wherein there is a Demandant, and a Te- 
nant, and one called to warrant upon a ſuppoſed 
Warranty, who is the common Vouchee ; the De- 
mandant is ſuppoſed to come into Court, and the 
common Vouchee to make Default, and withdraw 
in Contempt of the Court; whereupon Judgment 
is had, that the Demandant, againſt whom there is 
no Defence, ſhall recover the Land. And in a 
Recovery with ſingle Voucher, the Writ of Entry 
muſt be brought againſt Tenant in Tail in Poſſeſ- 
ſion, and he is to vouch the common Vouchee: 
But if the Recovery be with double or treble 
Voucher, then by Fine, Fcoffment, or Leaſe and 
Releaſe, Oc. you are to diſcontinue the Eſtate, 
and make a Tenant of the Freehold of the Land; 
and thereupon bring the Writ againſt that 10 
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and he is to vouch the Tenant in Tail, and he 
the common Vouchee ; and then Judgment is gi- 
ven for the Demandant againſt the Tenant, and 


for the Tenant to recover in Value againſt the 


Vouchee, and ſo the firſt Vouchce againſt the ſe- 
cond, Cc. as the Recovery is brought. 10 Rep. 
39, 42. 1 Inſt. 224. Whod's Inſt. 251. 

To every Recovery there muſt be a good Te- 
nant to the Prgcipe, or it will be void: ARccove 
ry has been held good where a Stranger that had 
nothing in the Land was made Tenant\ to the 
Pracipe, with the Tenant in Tail; for the ſup- 
poſed Recompence in Value fhall go to him who 
loſt the Eſtate. If Tenant for Life, and he in Re- 
mainder in Tail ſufter a common Recovery, and 
both vouch the common Vouchee ; it is no good 
Recovery to bar the Iſſue in Tail, becauſe he in 
Remainder was not Tenant to the Præcipe, being 
not in Poſſeſſion. But where there is Tenant for 
Life, the Remainder in Tail, wirh Reverſion, or 
Remainder in Fee; if the Tenant for L ife is im- 
pleaded by Agreement, and he vouch the Tenant 
in Tail, and he vouch over the common Vouchee; 
this will bar the Remainder and Reverſion in 
Fee, tho? he in Remainder or Reverſion did never 
aſſent to the Recovery. 2 Lill. Abr. 425. I Vent. 
358. 1 Rep. 15. 3 Rep. 60. 

In caſe Tenant for Life ſurrenders to him in 
Remainder in Tail, he may bind the Remainder 
and Reverſion expectant upon his Eſtate: Though 


if Tenant for Life alone ſuffer a Recovery, with- 


out the Conſent of him in Remainder, the Reca- 
yery is void. And here if Tenants in Tail after 
Poſſibility of Iſſue extin&, Tenants by the Curte-+ 
ſy, or for Life, ſuffer a common Recovery by Co- 
vin, without the Aſſent and to the W of 
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him in Remainder or Reverſion; not only the 
Recovery ſhall be void, but it will be a Forfei— 
ture of the Eilate of ſuch Tenants. 1 Taft. 362. 
Stat. 14 Eliz. c. 8. 

It was formerly a Queſtion, if there was a Te- 
nant in Tail, Remainder for Years, and Tenant 
in Tail ſuffers a Recovery, whether the Leaſe for 
Years be barred or not? Becauſe it was infifted, 


that no Recompence can go to this, being a Chat- 


tel: But the Court adjudged, that this Leaſe 
ſhould be barred, and fo the conſtant Experience 
had been. 2 Lev. 30. 1 Mod. 110. A Recovery 


ſuffered by Tenant in Tail, after he himfelf hath 
made a Leaſe of the Lands, or entered mto a Sta- 


tute, will make the Leaſe or Charge, that before 
was voidable, good againſt the Iſſue in Tail, and 
him in Remainder or Reverſion ; and the Reco- 
veror ſhall hold the Lands charged, and ſubje& to 
the Leaſe made by Tenant in Tail. 1 Rep; 25. 

A common Recovery is the beſt Aſſurance a 
Man can have, ſo as to ſell. or diſpoſe of his E- 


Nate as he pleaſes; except an AR of Parliament. 


But a Recovery bars only where there is a Privity 
in Law; as the Iſſue of Tenant in Tail, and he 
in Remander, Reverſion, &c. Strangers are not 
barred by a Recovery and Non-claim, as they are 
by a Fine: Nor ſhall it bar the Heir, who claims 
as a Purchaſer, and not by Diſcent ; or when there 
is an executory Eſtate, which depends upon a 
Contingency ; nor a Rent granted by the Tenant 
in Tail, &c. And Recoveries may be avoided if 


ſuffered by Fraud, to deceive Purchaſers, &c, like 


any other fraudulent Conveyance. 3 Rep. 5. Car- 
ter 53. Latw. 1224. Cro, Eli z. 792. 
Theſe Recoveries are ſuffered in the Common 


in 
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in Court, or by Attornies; and ſometimes by At- 
torney in the Country on a Dedimus Poteſtatem, Cc. 
And moſt Errors in a Recovery are amendable the 
firſt Term after the Recovery had; but for groſs 
Error in the Proceedings in Matter of Subſtance, a 
Recovery may be made void, either by Writ of 
Error, or by Pleading ; or by Motion in Court, 
praying a Vacat of the Judgment." 8 Rep. 162. 1 
luſt. 104. 

As a Fine and Recovery are a Bar, and dock 
the Eſtates before mentioned; ſo by Indentures to 
lead the Uſes thereof, new Eſtates and Intails are 
limited and created ſubject to farther Fines and Re- 
COveries. 


The Form of a Precipe and Concord of 
a Fine Sur Cognizance de Droit, &c. 


Wilts, to wit, Command A. B. that he juſtly and 
| without Delay, perform to C. D. 
the Covenant made between 
them, of one Meſſuage, one 
Cottage, ten Acres of Land, 
twenty Acres of Paſture, &c. 
with the Appurtenances in W. 
And unleſs, &c. 


0 A ND the Agreement is ſuch, to wit, that 
| the ſaid A. hath acknowledged the ſaid 

* Tenements with the Appurtenances, to be the 
Right of the ſaid C. as thoſe which the ſaid C. 
< hath of the Gift of the ſaid A. and thoſe he 
© hath remiſed and quit-claimed, from him and his 
© Heirs, to the faid C. and his Heirs for ever. And 
© moreover the faid A. bath granted for himſelf 
| * and 
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© and his Heirs, that they will warrant to the ſaid 
© C. and his Heirs, the ſaid Tenements, with the 
* Appurtenances, againſt the ſaid A. and his Heirs 
for ever. And for this, &c.* 


Taken and acknowledged the 
Day and in the Tear, &c. 
B-for b, &c. 


U 


Form of a Præcipe aud Concord of a Fing 
by Husband and Wife, of his Land. 


Somerſct, to wit, Command A. B. and E. Her 
Wife, that they juſtly, &c. per- 
form to C. D. the Covenant made 
between them, of two Meſſuages, 
two Tofts, thirty Acres of Land, 
&c. (naming the reſt of the 
Parcels) with the Appurtenauces 
in M. And unleſs, &c. 


0 A* D the Agreement is ſuch, that is to ſay, 

that the ſaid A. and E. have acknow- 
ledged the ſaid Tenements, with the Appurte- 
nances, to be the Right of the ſaid C. as thoſe 
which he the ſaid C. hath of the Gift of the ſaid 
A. and E. and thoſe they have remiſed, and for 
ever quit-claimed, from them the ſaid A. and E. 
and the Heirs of the ſaid A. to the ſaid C. and 
his Heirs for ever. And moreover, they the ſaid 
A. and E. have granted for themſelves, and the 
Heirs of the ſaid A. that they will warrant to 
the ſaid C. and his Heirs, the ſaid Tenements, 
with the Appurtenances, againſt the ſaid 4. 
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E. and the Heirs of the ſaid A. for ever. And 
© for this, Cc. 5 


Taken and acknowledged, 
the Day and Tear, &c. 


The Form of an Indenture to declare the 
Uſes of a Fine. | 


CT PHIS Indenture made, &c.. Between A. B. 

© of, &c. Eſq; and E. his Wife, of the one 
© Part, and C. D. of, &c. of the other Part, Mit- 
neſſeth, that the ſaid A. B. and E. his Wife, for 
the Settling and Aſſuring of the Manor, Lands, 
Tenements and Hereditaments herein after men- 
tioned, to the ſeveral Ules herein after declared 
and limited, and for divers other good Cauſes 
and Conſiderations, He the ſaid A. B. hath co- 
venanted and granted, and by theſe Preſents 
doth, for himſelf, his Heirs and Aſſigns, cove- 
nant and grant, to and with the ſaid C. D. his 
Heirs and Aſſigns; and the ſaid E. Wife of 
the ſaid 4. B. doth hereby conſent and agree, 
that they the ſaid A. B. and E. his Wife, ſhall 
and will, before the End of Trinity Term next 
enſuing, acknowledge and Jevy in due Form 
of Law, before his Majeſty's Juſtices of the 
Court of Common Pleas at Meſiminſter, unto 
the ſaid C. D. his Heirs and Aſſigns, one Fine 
Sur Cognizance de Droit come ceo, Cc. with 
Proclamations to be thereupon had according 
to the Form of the Statute in that Caſe made 
and provided, of All that the Manor of, Cc. 
and of all that Meſſuage or Farm called, &c. ſi- 
tuate, lying and being, Cc. and alſo of the Re- 
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* verſion and Reverſions, Remainder and Re. 
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mainders, Rents and Services of the ſaid Ma- 
nor and Premiſſes above-mentioned, and of 
every Part and Parcel thereof, with the Appur- 
tenances, by the Names of twenty Meſſuages, 
five Cottages, two Mills, three hundred Acres 
of Land, two hundred Acres of Meadow, four 
hundred Acres of Paſture, fifteen Acres of Wood, 
and twenty Pounds Rent, and Common of Pa— 
ſture for all Manner of Cattle, with the Appur- 
tenances in, &c. aforeſaid, And it is hereby a- 
greed by and between the ſaid Parties to theſe 
Preſents, and the true Meaning hereof alſo is, 
and it is hereby ſo declared, That the Fine ſo as, 
aforeſaid, or in any other Manner to be had 
and levied of the ſaid Manor and Premiſſes, or 
any Part thereof; and alſo all and every other 
Fine and Fines already had, levied, or to be had 
and levied of the ſame Premiſſes, or any Part 
thereof, ſhall be and enure, and ſhall be adjudg- 
ed; eſteemed and raken to be and enure; and 
the ſaid C. D. and his Heirs, and all and every 
other Perſon and Perſons, and his and their 
Heirs now ſtanding, and being ſeiſed, or which 
at the Perfecting of the ſaid Fine ſhall ſtand or 


be ſeiſed of the ſaid Manor and Premiſſes, or 


any Part thereof, ſhall at all Times hereafter 
ſtand and be ſeiſed thereof, and of every Part 
thereof, with the Appurtenances, to and for the 
ſeveral Uſes, Intents and Purpoſes herein after 


limited, expreſſed and declared, (that is to ſay) 


As for and concerning the ſaid Manor of, &c. 
wich its Rights, Members and Appurtenances, 
and all and ſingular the Meſſuages, Cottages, 
Lands, Tenements, Commons, Waſtes, Waſte- 


Grounds, Mines, Royalties, Profits, Rents and 


« Here- 


* 
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Hereditaments whatſoever, to the ſame Manor 
belonging or appertaining, or accepted, reputed, 
or taken as Part, Parcel, or Member thereof; 
to the Uſe and Behoof of the ſaid A. B. and 
E. B. for and during the Term of their natural 
Lives, and the Life of the longeſt Liver of them, 
without Impeachment of or for any Manner of 
Waſte, Cc. and from and after che Deceale of 
the ſaid A. B. and E. his Wife, and the Survi- 
vor of them, then to the Uſe and Behoof of the 
right Heirs of the ſaid A. B. for ever. Aud as 
for aud concerning all and ſingular the ſaid Meſ- 43 
© ſuage or Farm called, &c. with the Appurtenan- 1 
ces, whereof the ſaid Eine ſhall be ſo levied, and 
whereof no Uſe is herein before declared, to the 
only proper Uſe and Behoof of the ſaid A. B. his 
Heirs and Aſſigns for ever; and to and for. none 


other Uſe, Intent or Purpoſe whatſoever. In 
Vitneſs, &c. 
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The Form of a Writ of Entry ſur Diſſciſin, 
&c. in order to ſuffer a Recovery. 


oo ON” 
8 | w 


c EORGE the Second, &c. to the Sheriff 
of V. Greeting: Command A. B. that 

juſtly and without Delay, he render to C. D. two. 

Meſluages, two Gardens, twenty Acres of Land, 

ec. with the Appurtenances, in D. which he 

claims to be his Right and Inheritance, and into 

which the ſaid A. hath not an Entry; but after 
a Diſſeiſin, which Hugh Hunt thereof unjuſtly 

and without Judgment hath made to the ſaid 

A. B. within thirty Years now laſt paſt, as he 

* ſaith ; and whereupon, he complains, that the 
© ſaid A. B. deſorced him; and unleſs he ſhall fo 
1 do, 
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do, and the ſaid C. D. ſhall give you Security 
* that his Suit ſhall be proſecuted, then ſummon 
© by good Summoners the ſaid A. B. that he be 
* before our Juſtices at Weſtminſter, ini three 
© Weeks from the Day of St. Michael, to ſhew, 
© wherefore he will not; and have you there the 
* Summons and this Writ. Hitneſs our ſelf at 
* Weſtminſter the Day, &c. in the eighth Year of 
our Reign. 


The Form of a Deed to lead the Uſes of a 


Fine and Recovery, on a Purchaſe. 


T* I'S Indenture tripartite, made, &c. Be- 
tween A. B. of, &c. and S. his Wife, 
C. D. of, Cc. and J. his Wife, of the firſt 
Part, E. F. and G. H. both of, Cc. of the ſe- 
cond Part, and J. K. of, &c. and T. M. of, &c. 
of the third Part, Witneſſeth, that for and in 
Confideration of the Sum of One Thouſand 
© Pounds of Jawful Money of Great Britain to 
© the ſaid A. B. and S. his Wife, and C. D. and 
J. his Wife, in Hand paid by the ſaid J. K. 
© and 7. M. the Receipt whereof they do here- 
by acknowledge, and in Conſideration alſo of 
* 5s. of, Cc. to the ſaid A. B. and S. his Wife, 
and C. D. and J. his Wife, in Hand paid by the 
* ſaid E. F. and G. H. the Receipt whereof they 
© do alſo hereby acknowledge; and the ſaid A. B. 
© and C. D. for the Barring, Docking, Cutting off 
* and deſtroying of all Eſtates-rail and Remain- 


ders over, now in Being in and upon the Meſ- 


© ſuage, Lands, Tenements and Hereditaments 
© herein after mentioned; and for the Conveying 
and Aſſuring the ſame Premifles; to the only 

| I proper 
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proper Uſe and Behoof of the ſaid J. K. and 
T. M. and their Heirs; they the ſaid 4. B. and 
C. D. have, and each of them hath covenanted 
and granted, and by theſe Preſents do and each 
of them doth covenant and grant, to and with 
the ſaid E. F. and G. H. their Heirs and Aſſigns, 
that they the ſaid A. B. and S. his Wife, and 
C. D. and J. his Wife, ſhall and will on this 
fide, and before the End of Eaſter Term next 
coming, before his Majeſty's Juſtices of the 
Court of Common Pleas at Weſtminſter, in due 
Form of Law, levy and acknowledge unto the 
ſaid E. F. and G. H. and thelr Heirs, or to the 
Heirs of one of theni, one Fine Sur Conuzance 


de Droit come ceo, &c. with Proclamations to be 


thereupon had according to the Form of the 
Statute iti that Caſe made and provided, of Al 
that Meſſuage or Tenement, &c. in the Tenure 
of, &c. and all thoſe Pieces or Parcels of Land 


lying and being, Cc. with all and ſingular 


their Appurtenances ; and alſo of the Reverſion 


and Reverſions, Remainder and Remainders, 


Rents and Services of the ſaid Premiſſes above- 
mentioned, and of every Part and Parcel thereof, 
with the Apputtenances, by ſuch Name and 
Names, Quantity and Number of Meſſuages, 
Acres and Things, and in ſuch Manner and 
Form as by the ſaid E. F. and G. H. or theit 
Counſel learned in the Law ſhall be reaſon- 
ably deviſed or adviſed and required : H/hich 
ſaid Fine ſo to be had and levied in Man- 
ner aforeſaid, and all and every other Fine 
and Fines already had, or at any Time here- 
after to be had, levied, ſued or proſecuted of 
the ſaid Premiſſes, or any Part thereof, by it 


ſelf, or jointly with any other Lands or Tene- 
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© ments, by or between the ſaid Parties to theſe 
« Preſents, or by or between them, or any or 
© either of them, and any other Perſon or Perſons, 
© before the End of the ſaid next Eaſter Term, as 
© for and concerning all and ſingular the ſaid Pre- 
miſſes above mentioned, with the Appurtenan- 
ces, ſhall be and enure, and ſhall be adjudged, 
eſteemed and taken to be and enure, to and 
for the only proper Uſe and Behoof of the ſaid 
E. F. and G. H. their Heirs and Aſſigns, to the 
© Intent and Purpoſe, that they may become per- 
« fe&t Tenants of the Freehold of the ſaid Pre- 
© milles: And to this further End, Intent and 
« Purpoſe, that they the ſaid E. F. and G. H. ſhall 
c and will on this Side, and before the End of, 
Cc. Term, next, permit and ſuffer the ſaid J. K. 
and T. M. to ſue and proſecute one or more 
© Writ or Writs of Entry Sur Diſſeifin en le Poſt, 
< returnable before his Majeſty's Juſtices of the ſaid 
Court of Common Pleas, againſt them the ſaid 
E. F. and G. H. of all and ſingular the ſaid Pre- 
miſſes above-mentioned, and of every Part and 
© Parcel thereof, with the Appurtenances, by 
< ſuch Name and Names, Quantity and Number 
© of Meſſuages, Acres and Things, and in ſuch 
© Sort, Manner and Form, as by the ſaid J. K 
© and T. M. ſhall be thought fit and convenient; 
© Uato and upon which ſaid Writ of Entry ſo to 
© be brought, the ſaid E. F. and G. H. ſhall ap- 
© pear and vouch to Warranty the ſaid A. B. and 
S. his Wife, and C. D. and J. his Wife, who 
© ſhall likewiſe appear, either in their ſeveral Per- 
© ſons, or by their Attornies lawfully authoriſed, 
© and enter into the ſaid Warranty, and after their 
© Entry into the ſaid Warranty, ſhall vouch over 
the common Vouchee, who ſhall alſo enter 8 
| | Ns © the 


. 
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© the ſaid Warranty and Impatrl, and afterwards 
© make Default, to the End one perfect Common 
* Recovery ſhall and may of all and ſingular the 
< ſaid Premiſſes above-mentioned be had, proſecu- 
© ted, and executed in all Things, according to 
the uſual Form of Common Recoveries for Aſ- 
© farance of Lands, Tenements and Hereditaments 
in ſach Caſes uſed and accuftomed ; and the ſame 4 
Recovery ſhall in due Form of Law be executed 1 
by one Writ of Habere facias Seiſinam accordingly. ö 
Aud it is covenanted, granted, concluded and a- id 
* preed upon, by and between the ſaid Parties to | 1 
< theſe Preſents. and the true Meaning hereof is, | 
© and it is hereby ſo declared, that the ſaid Re- 
r covery ſo, or in any other Manner to be had 
and ſuffered, and all aud every other Recovery 
© and Recoveries to be had, ſuffered and executed 'A 
of the ſaid Premiſſes, or any Part thereof, by or 
© between the ſaid Parties to theſe Preſents, or by 
or between them or any or either of them and any 
© other Perſon and Perſons, on this Side and before 2 
© the End of the ſaid, &c. Term next coming, and I 
< the full Force-and Execution of them, and every 
of them, and all other Conveyances and Afſu- 
© rances of the ſaid Premifles, or any Part thereof, 
© had, or to be had or made berween the ſaid 
© Parties, or any of them, ſhall be and enure, and 
© ſhall be adjudged, eſteemed and taken to be 
F and enure, to and for the only proper Uſe and 
* Behoof of the ſaid J. K. and 7. M. their Heirs 
© and Aſſigus for ever: And each of them the ſaid 
© A. B. and C. D. for himſelf ſeverally and apart, 
© and not jointly, and for his ſeveral and reſpective 
© Heirs and Aﬀigns, doth ſeverally and apart, and 
not jointly, covenant and grant to and with the 
faid J. K. and T. M. their Heirs and Aſſigus, 
P 2 that 
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that they the ſaid A. B. and &. his Wife, and 
C. D. and J. his Wiſe, are or ſome or one of 
them now is lawfully and rightfully ſeiſed of a 
good, ſure, perfe&t, abſolute and indeſeaſible E- 
ſtate of Inheritance in Fee- ſimple, or Fee-tail,. of 
and in the ſaid Premiſſes above-mentioned, with 
the Appurtenances, in their, or ſome, or one of 
their own Rights or Right, without any Condi- 
tion, Mortgage, Limitation of Uſe or Uſes, or 
other Matter or Thing to alter, charge, change, 
and determine the ſame: And alſo, that they the 
ſaid J. K. and 7. M. their Heirs and Aſſigns, 
ſhall and may from Time to Time, and at all 
Times hereafrer for ever, peaceably and quietly 
enter into, have, hold, occupy, poſſeſs and en- 
joy all and ſingular the ſaid Premiſſes abovemen- 
tioned, and every Part and Parcel thereof, with 
the Appurtenances, without the Let, Trouble, 


Hindrance, Moleſtation, Interruption and De- 


nial of them the ſaid A. B. and &. his Wife, and 
C. D. and J. his Wife, their Heirs and Aſſigns, 
or any of them, and of all and every other Per- 
ſon and Perſons whatſoever, claiming or to claim 
by, from or under them, or any or either of 
them, or by, from or under, &c. deceaſed : And 


further, that they the ſaid A. B. and S. his Wife, 


and C. D. and J. his Wife, and their Heirs, and 
all and every other Perſon and Perſons, and his 
and their Heirs, any Thing having or claiming 
in the ſaid Premiſſes above-mentioned, or any 
Part thereof, by, from or under them, or any or 
either of them, or under the ſaid, &c. ſhall and 
will at any Time or Times hereafter, upon the 
reaſonable Requeſt, and at the Coſts and Char- 
ges of the ſaid J. K. and T. M. their Heirs or 
Aſſigns, make, do and execute, or cauſe or pro- 
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© cure to be made, done and executed, all and 
every ſuch further and other lawful and reaſon- 
c able Grants, Acts and Aſſurances in the I aw 
c whatſoever, for the further, better and more 
perfect Granting, Conveying and Aſſuring of all 
© and ſingular the ſaid Premiſſes above mentioned, 
© with the Appurtenances, unto the ſaid J. K. 
and T. M. their Heirs and Aſſigns, To the only 


© proper Uſe and Behoof of the ſaid J. K. and 


J. M. their Heirs and Aſſigns for ever, accord- 
ing to the true Intent and Meaning of theſe 
© Preſents, as by the ſaid J. K. and T. M. their 


* Heirs or Aſſigns, or their or either of their Coun- 


© ſel learned in the Law, fhall be reaſonably de- 
© viſed, or adviſed and required. In Witneſs, &c. 


'5. A Surrender is a Deed or Inſtrument teſtifying 
that the particular Tenant, for Life or Years, of 


Lands and Tenements, doth yield up bis Eſtate 


to him who hath the immediate Reverſion or Re- 
mainder, that he may have the preſent Poſſeſſion 
thereof; and where the Eſtate for Life or Years 
may merge or drown,. by the mutual Agreement 
of the Parties. 1 1ſt, 337. f 


The uſual Surrender at Common Law is of two 


Sorts, a Surrender in Deed or by expreſs Words 
in Writing, when the Words of the Leſſee to the 


Leſſor prove a ſufficient Aſſent to give him his 


Eſtate back again ; and a Surrender in Law, be- 
ing that which is wrought by Operation of Law, 
and not actual; as if Leſſee for Life or Years take 
a new Leaſe of the ſame Land during their Term, 
it will be a Surrender in Law of the firſt Leaſe : 


And in ſome Caſes this Surrender is of greater 


Force than the Surrender in Deed ; for if a Man 


make a Leaſe for Years to begin at a Day to come, 


P*'3 the 


* 
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the future Intereſt cannot be ſurrendered by Deed, 
becauſe there is no Reverſion wherein it may 
drown; but if the Leſſee before the Day takes a 
new Leaſe of the ſame Thing, 'tis a good Sur- 
render in Law of the former Leaſe. Alſo this 
Kind of Surrender by taking a new Leaſe holds 
good, tho' the ſecond Leaſe is for a leſs Term than 
the firſt, &c. 1 Iuſt. 338. 5 Rep. 11. 10 Rep. 
67. Perk. 601. 4 
'To make a good Surrender in Deed of Lands, 
the following Things are required ; the Surren- 
deror is to be a Perſon able to make the Surrender, 
and the Surrenderee capable to receive and take 
it; the Surrenderor muſt have an Eſtate in Poſ- 
ſeſſion of the Thing ſurrendred, and not a future 
Right ; and the Surrender is to be made to him 
that hath the next Eſtate in Remainder or Rever- 
ſion, without any Eſtate coming between; the 
Surrenderee muſt have a higher or greater Eſtate. 
in his own Right, and not in the Right of his 
Wife, Cc. than the Surrenderor hath in the Lands, 
ſo that the Surrenderor's Eſtate may be drown'd 
rhgrein ; there is to be Privity of Eſtate between 
the Surrenderor and Surrenderee ; and the Sur- 
renderee muſt be fole ſeiſed of his Eſtate in Re- 
mainder, not in Jointenancy; and agree to the 
Surrender, &c. 1 Inſt. 338. 2 Roll. Abr. 494. 
No) Max. 73. | 
A Surrender may be of any Thing grantable, 
either abſolute or conditional; and may be made 
to an Uſe, being s Conveyance tied and charged 
with the Limitation of an Uſe + But it may not 
be of an Eſtate in Fee; nor of Rights or Titles 
only to Eſtates for Life or Years; or for Part of 
any ſuch Eſtate ; nor may one Termor regularly 
ſurrender to another, If Leſſee for Lis ſurrender 
Weis to 


PL 
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to him in Remainder for Years, Cc. it is a void 
Surrender: Though it has been held, that if a 
Tenant for Life, and one in Remainder for Life, 
ſurrender to him in Reverſion, it ſhall paſs as ſe- 
veral Surrenders; firſt of him in Remainder to 
the Tenant for Life, and then by the Tenant for 
Life to the Reverſioner. Perk. Sect. 675. Cro. 
Eliz. 688. 1 Leon. 303. Poph. 137. 

There are Surrenders of Copyho!d or Cuſtomary 
Eſtates; and where Things will not paſs. by Sur- 
render, the Deed may enure to other Purpdſes, 
and take Effect by Way of Grant, having ſuffici- 
ent Words. Perk. 624. . 


Form of a Surrender of 3 


6 O all People to whom theſe Preſents ſhall 
, come, A. B. of, & c. ſendeth Greeting: 
© Whereas the ſaid A, B. is poſſeſſed of and inte- 
reſted in one Meſſuage or Tenement, called, &c. 
and Lands containing, & c. ſituate, Tc. for the 
© Remainder of a certain Term of ninety-nine 
© Years, c. the Reverſion whereof doth belong 
© to C. D. of, &c. Gentleman: Now know ye, 
© that the ſaid A. B. for and in Conſideration of 
© the Sum of Sixty Pounds of lawful Money of 
© Great Britain to him in Hand paid by the ſaid 
C. D. the Receipt whereof the ſaid A. B. doth 
hereby confeſs and acknowledge; He the ſaid 
A. B. hath ſurrendered and yielded up, and by 
theſe Preſents doth ſurrender and yield up unto 
the ſaid C. D. his Heirs and Aſſigns for ever, al! 
the ſaid Meſſuage or Tenement, Lands and 
Premiſſes above-mentioned, and all the Eftate, 
* Right, Title, Intereſt, Term of Years, Claim 
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Fr © and Demand whatſoever of him the ſaid A. B. 
kf of, in and to the ſaid Premiſſes, and every Part 
| thereof, with the Appurtenances; ſo that nei- 
ther he the ſaid A. B. his Execytors, Admini- 
ſtrators or Aſſigns, or any of them, ſhall or ma 
have, claim, challenge or demand the ſaid Pre- 
mifles, or any Part thereof, or any Eſtate, Right, 
Title or Intereſt, of, in and to the fame, bur 
ſhall at all Times hereafter, of and from all Right, 
Title and Intereſt, of and in the ſaid Premiſſes, 
and every Part thereof, be barred and for ever 
excluded by theſe Preſents. And the ſaid A. B. 
for himſelf, his Executqrs, Adminiſtrators and 
Aſſigns, doth covenant and grant to and with 
the ſaid C. O. his Heirs and Aſſigns, that he the 
ſaid C. D. his Heirs and Aſſigos, ſhall and may 
at all Times hereafter peaceably and quietly en- 
ter into, have, hold, occupy, poſſeſs and enjoy, 
all and ſingular the ſaid Meſſuage or Tenement, 
Lands and Premiſſes above-mentioned, and every 
Part thereof, with the Appurtenances, without 
the Let, Trouble, Hindrance, Moleſtation, In- 
terruption or Denial of him the ſaid A. B. his 
Executors, Adminiſtrators or Aſſigns, or of any 
other Perſon or Perſons whatſoever, claiming, 
or to claim, by, from or under him. n Mit- 
neſs, ne. 
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| 6. Gift and Grant. A Deed of Gift is an In- 


x | ſtrument that paſſeth Lands or Goods; and is ap- 
| plied to two Kinds of Conveyances, for either of 
1 thoſe Purpoſes, where there is no Bargain and 
fl | | Sale. And a Gift is of a larger Extent than a 
Wil. Grant, extending to Things moveable and im- 
1 moveable: Though as to Things immoveable, 
Wi! when taken ſtrictly, it is applicable only to _ 
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and Tenements given in Tail; but Giſts and 
Grants are often confounded. H/ood*s Inſt. 260. 

In this Deed the Perſon as gives is called the 
Donor, and he to whom the Thing is given is 
called the Donee, and in like Manner there is 
Grantor and Grantee, &c. The Deed muſt have 
apt Words to deſcribe and ſet forth the Perſons of 
the Donor and Donee, that they be duly named, 
and alſo the Thing given, Cc. and all neceſſary 
Circumſtances, as Sealing and Delivery, and Li- 
very of Seilin are to be obſerved: And if a Deed 
of Gift, or any other Deed, be procured by Du- 
reſs of Impriſonment of the Party that makes it, 
for this it may be made void. Perk. SCE. 16. F. 
N. B. 202. | 

A Deed of Gift is good without any Conſide- 
ration; and a Gift may be upon Condition: But 
great Care muſt be taken that there be no Fraud 
in the Caſe; for if a Deed of Gift and Convey- 
ance of Lands is made with Intent to defraud a 
Purchaſer, upon good Conſideration, as againſt 
ſuch Purchaſer it ſpall be void; and Parties juſti- 
fying the ſame to be bona fide made, ſhall forfeit 
a Year's Value of the Lands, &c. And ſo it is if 
any Deed of Gift or Grant, be made to defeat 
Creditors of their juſt Debts, c. The Statute 
makes the Deed void, againſt ſuch Creditors; but 
not againſt the Party himſelf, his Executors or 
Adminiſtrators, againſt whom it remains good. 
1 Inſt. 351. Cro. Fac. 271. Stat. 13 Elix. c. 5. 
27 Eliz.c. 4. | 

The Words Give and Grant, in Deeds of Gift, 
Cc. of Things which lie in Grant, will amount 
unto a Grant, a Feoffment, a Gift, Releaſe, Con- 
firmation or Surrender, and may be pleaded, as a 
Gift, or Grant, Releaſe, &c, at the Election af 
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the Party: And the Deeds of Gift and Grant are 
ſaid to be alike in Nature, and equal in Power. 
1 Inſt. 301. 

' Grant ſignifies a Conveyance in Writing of In- 
corporeal Things, not lying in Livery ; as of Res 
vertions, Advowſons, Tithes, Services, Rent, Com- 
mon in Groſs, &c. And Grants are made by ſuch 
Perfons as cannot give but by Deed. Meſt. Symb. 

234. 

A Grant ſhall be taken molt ſtrongly againſt the 
Grantor, and for the Grantee: And the Grantee 
himſelf is to take by the Grant immediately, and 
not a Stranger, or any one in futuro. The Uſe 
of any Thing being granted, all is granted neceſ- 
ſary to enjoy ſuch Uſe; and in the Grant of 
Things, what is requiſite for the obtaining thereof 
js inciuded : So that if Timber-Trees are granted, 
the Grantee may come upon the Grantor's Ground 
to cut and carry them away. Where the princi- 
a Thing is granted, the Incident ſhall paſs with 

but not the Principal by the Grant of the In- 
ene Litt. 1 Jaſt. 56,152. 2 Inſt. 309. Plo ud. 
15. | 
If Lands are pranted by Deed, the Houſes 
which ſtand thereon will paſs; for Houſes and 
Mills paſs by the Grant of all Lands, as Land is 
the moſt durable Thing on which they are built. 
By Grant of all the Lands the Woods will paſs: 
If a Man grants all his Trees in a certain Place, 
this paſſeth the Soil; tho' an Exception of Wood 
extends to the Trees only, and not the Soil of the 
Land: And Trees in Boxes, &c. paſs not by the 


| Grant of Land, becauſe they are ſeparated from 


the Freehold. When a firſt Deſcription of Lands 
in a Grant is true, if the ſecond be falſe, this 
Grant is good ; but if the firſt be falſe, notwith- 

ſtanding 
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ſtandipg the ſecond be true, nothing will paſs by 
it. 4 Rep. 86. 1 Roll. 33. 5 Rep. 11. 3 Rer. 
10. Mod. Ca. 170. | 

Grants are to be of Things certain ; and the 
Law will not allow of a Grant of imperfect In- 
tereſts, or of ſuch as are merely furuce: In all 
Grants there muſt be a Foundation of Intereſt, 
or they will not be good; the Thing granted 
muſt be what is grantable; and it is to be granted 
jn that Manner the Law requires; alſo there muſt 
be an Acceptance of the Grant, by him to whom 
made. One attainted of I reaſon or Felony may 
make a Grant ; and be good againſt all Perſons 
but the King, and the Lord of whom the Lands 
are held: Grants made by Perſons Non fans 
Memoriæ are voidable by their Heirs, &c. but 
good againſt themſelves ; and though Infants, and 
Feme Coverts are not capable to be Grantors, yet 
they may be Grantees, ſubje& to Diſagreement of 
the Husband, and the Infant at his full Age. 
Perk. Sect. 15, 26, 31. 1 Inſt. 2. 

Deeds of Grant may be void by Incertainty, 
Impoſſibility, being againſt Law, Cc. But where 
the Grant is impoſſible, according to the Letrer, 
the Law may make ſuch Conſtruction as by Poſſi- 
bility it may take Place: And Conſtructions of 
Grants ſhall be agreeable to the Intent of the Par- 
ties. 1 Inſt. 183, 313. 1 Rep. 46. 


The Form of a Deed of Gift of Land. 


s HIS Indenture made the Day and Year, 
e Cc. Berween A. B. of, Cc. Eſquire, of 
< the one Part, and E. B. of, &c. Son of the ſaid 
A. B. of the other Part, Mitneſſeth, that _ | 
1 | laid 
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ſaid A. B. for and in Conſideration of the natu- 
ral Love and Affection which he hath and bear- 
eth unto the ſaid E. B. and for the better Main- 
tenance of him the ſaid E. B. Hath given, grant. 
ed, aliened, enfeoffed and confirmed, and by theſe 
Preſents doth give, grant, alien, enfeoff and con- 
firm unto the ſaid E. B. Al that Meſſuage or 
Tenement, Cc. ſituate, lying and being, &c. 
with all and fingular_ it's Appurtenances, and 
all Houſes, Out-houſes, Lands, &c. And the 
Reverſion and Reverſions, Remainder and Re- 
mainders, Rents and Services of the ſaid Pre- 
miſſes; and alſo all the Eſtate, Right, Title, 
Intereſt, Property, Claim and Demand whatſo- 
ever of him the ſaid A. B. of, in and to the 
ſaid Meſſuage or Tenement, Lands and Pre- 
miſſes, and of, in and to every Part and Parcel 


thereof, with the Appurtenances; and all Deeds, 


Evidences and Writings concerning the ſaid Pre- 
miſſes only, now in the Hands or Cuſtody of 
the ſaid A. B. or which he may get or come 
by without Suit in Law: To have and to hold 
the ſaid Meſſuage or Tenement, Lands, Here- 
ditaments and Premiſſes hereby given and grant- 
ed, or mentioned or intended to be given and 
granted .unto the ſaid E. B. bis Heirs and A(- 
ſigus, to the only proper Uſe and Behoof of 
him the ſaid E. B. his Heirs and Aſſigns for ever. 
And the ſaid A. B. for himſelf, his Heirs, Exe- 
cutors and Adminiſtrators, doth Covenant, Pro- 
miſe and Grant to and with the ſaid E. B. his 
Heirs and Aſſigns by theſe Preſents, that he the 
ſaid E. B. his Heirs and Aſſigns, ſhall and law+ 
fully may from henceforth for ever hereafter, 
peaceably and quietly have, hold, occupy, poſ- 
ſeſs and enjoy the ſaid Meſſuage or Tenement, 

© Landy 
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Lands, Herediraments and Premiſſes hereby gi- 
ven and granted, or mentioned or intended ſo 
© to be, with their and every of their Appurte- 
© nances, free, clear and diſcharged, or well and 
«, ſufficiently ſaved and kept harmleſs, of and from 
© all former and other Gifts, Grants, Bargains 
© and Sales, Feoftments, Jointures, Dowers, E- 
© ſtates, Entails, Rents, Rent-charges, Arrearages 
of Rent, Statutes, Judgments, Recognizances, 
© Statutes Merchant and of the Staple, Extents, 
c and of and from all other Titles, Troubles, 
© Charges and Incumbrances whatſoever, had, 
© made, committed, done or ſuffered, or to be 
© had, made, committed done or ſuffered, by him 
© the ſaid A. B. his Heirs, Executors, or Admi- 
© niſtrators, or any other Perſon or Perſons law- 
© fully claiming or to claim, by, from or under 
© him, them, ar any or either of them, In Mi- 
6 neſs, &c. 1 


7. A Leaſe is a Demiſe or Letting of Lands, 


Tenements or Hereditaments to another, for Term 


of Life, Years, or at Will, for a Rent reſerved. 
All Leaſes, Intereſts of Freehold, and Terms for 
Years in Lands, Cc. are to be in Writing, or 
ſhall have no greater Effect than Eſtates at Wil : 
except Leaſes not exceeding three Years from the 
making, Cc. And if the Subſtance of a Leaſe be 
put in Writing, and ſigned by the Parties, though 


it be not ſealed, it ſhall have the Effect of a Leaſe 


for Years, Cc. Articles with Covenants to let and 
make a Leaſe-of Lands, for a certain Term, at ſa 
much Rent, have been adjudged a Leaſe: And a 
Licence to occupy, and take the Profits, &c. 
which paſſeth an Intereſt, amounts to the ſame. 
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29 Car. 2. 1 Inſt. 43. Cro. Elix. 486. 3 Salk, 
223. | 
Leaſes may be for Lif2 or Years,' of any Thing 
that lies in Livery or Grant; but a Leaſe for Life, 
which requires Livery of Seiſin, cannot be made 
to commence at a Day to come; for by the Com- 
mon Law an Eſtate of Freehold muſt take Effect 
preſently, and Livery cannot be made to a future 
Eftate : Though a Leaſe for Life in Reverſion is 
good. Leaſes for Years ſhould be made of ſuch 
Lands, Cc. whereunto the Leſſor or Landlord: 
may come to diſtrain; not of incorporeal Inheri- 
tances; and a Leaſe for Years may commence from 
a Day palt, or to come; as Chriſtmas next, three 
or ten Years after, or after the Death of the Leſſor, 
Cc. and be good. This Leaſe may have a certain 
Commencement, and Determination, and have all 
the uſual Ceremonies, &c. A Demiſe having no 
certain Commencement, is void, 1 Inſt. 47. 5 

Rep. 94. Plowd. 273. Vaugh, 85. 

A Man ſeiſed of an Eſtate in Fee-fimple, in his 
owt! Right, of any Lands or Tenements, may 
make a Leaſe of it for what Lives or Years' he 
will; and one, that is ſeiſed of an Eſtate-tail in 
Lands, may grant a Leaſe of it for his own Life, 
but not longer; except it be by Fine or Recovery, 
or Leaſe warranted by the Statute 32 H. 8. by 
which Statute, Tenants in Tail are enabled to 
make Leaſes, not exceeding three Lives, or twen* 
'ty-one Years, of Lands commonly let to Farm, un- 
der the accuſtomed yearly Rent, c. He, that 
is ſeiſed of an Eſtate for Life, may make a Leaſe 
for his Life; according as he is ſeiſed; and if 
Tenant in Tail, or for Life, make any Leaſe ge- 
erally, it ſhall be conſtrued for his on Life. 
Where a Leaſe for Years is made by Tenant for 

I Life, 
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Life, it will be good as long as the Eſtate for 
Life doth laſt; and if Leſſee for Years makes 
a Leaſe for Life, it may be enjoyed accordingly, 
if the Term of Years laſts ſo long; but if he 
gives Livery and Seiſin upon it, this is a Forſei- 
ture of the Eſtate for Years : A Perſon poſſeſſed 
of Lands for Years, may: make a Leaſe of all the 
Years, except one Day, or any ſhort Part of the 
Term; it is to be granted for a leſs Time than 
the Maker hath in the Premiſſes, for if all the 
Eſtate is granted, it is an Aſſignment. 1 Jnft. 42. 
Wood's Iuſt. 266, 267. Fr 5  eee 
Leaſes may be made for any Number of Years, 
Months or Weeks; and be from Week to. Week, 
Month, Cc. for three or four Years. If one 
makes a Leaſe for ar Year, and. ſo from Year to 
: Year, it is a. Leaſe for two Years ;. and if from 
three Years to three Years, it is a good Leaſe far 
ſix Years; and in Caſe *tis made for a Year, to 


hold from Year to Year, ſo long as both Parties 


agree 'cill ſix Years expire, this is a Leaſe for the 
ſix Years, but determinable every Year, at the 
Will of either Party; but if "tis for a Year, and 
ſo from Year to Year, until ſix Years determine, 
it will be a certain Leaſe for ſix Years, A Man 

makes a Leaſe for Years to one Perſon, and after- 
wards makes a Leaſe for Years to another of the 
ſame Lands; the ſecond Leaſe ſhall be good for fo 
many Years thereof as ſhall be to come after the 


firſt Leaſe is ended. 1 Iaſt. 6. 6 Rep. 35. Mod. 
Ca. 215. Noy's Max. 67. 


% 
* 


A Perſon out of Poſſeſſion cannot make a 
Leaſe of Lands, without Entering and Sealing 
the Leaſe upon the Land: And when a Leaſe 
is ſealed by the Leſſor, though the Leſſee hath 
not ſealed the Counter- Part, Action of Covenant 


may 
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may be brought upon the Leaſe againſt the Lef- 
ſor. The Leſſee is to enter on the Premiſſes let; 
and ſuch Leflee for Years is not in Poſſeſſion, {6 
as to bring Treſpaſs, &c. until actual Entry; 
but he may grant over his Term before Entry. 
On a Leaſe for Life or Years, the Leſſee hath 
but a ſpecial Intereſt in the Timber-Trees, as 
Things annexed to the Land, to have the Maſt 
and Shade for his Cattle, & c. and when they 


are ſevered from the Land, the Leſſee's Intereſt 


is determined, and the Leſſor may take them as 
Part of his Inheritance : But if an Houſe falis 
down by Tempeſt, &c. the Leſſee may take the 
Timber to re-edify it, &c. Daliſ. 81. 1 Inſt. 46. 
4 Rep. 62. 11 Kep. 81. 7 

The Leſſor making a Leaſe may not teſerve 
Rent to any other but himſelf, his Heirs, &-c. 
and if he reſerves a Rent to his Executors, the 


Rent ſhall be to the Heir, as incident to the Re- 
vetſion of the Land: If a Leſſor dies before the 


Day of Payment of Rent, the Heir ſhall have it; 
but if it becomes due in the Leſſor's Life-Time, 
and be not received, it ſhall go to his Executors. 
The Leſſor may diſtrain in the Tenements letten 
for the Rent, &c. Alſo Land leaſed is ſubject to 
thoſe lawful Remedies which the Leſſor provides 
for Recovery of his Rent, Poſſeſſion, 2 into 
whoſe Hands ſoever the Land comes. 1 Inſt. 47. 
Raym. 213. 10 Rep. 127, 129. Cro. Fac. 300. 
A Man demiſeth Lands for Term of Years, &c. 
the Law intends a Covenant that the Leſſee ſhall 
enjoy the Land againſt all Incumbrances during 
the Term. And in caſe a Leſſee for Years loſes 
his Leaſe, if it can be proved therè was fuch a 
Term let to him by Leaſe, and that it is not de- 
termined, he ſhall not loſe his Term; fo it is of 
| I any 
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any other A in Lands, if the Deed that crea- 
ted it be loſt : For the Eſtate in the Land is deri- 
ved from the JE that made it, and not from 
the Deed otherwiſe than inſtrumentally and decla- 
rative of the Mind and Intent of the Party, &c, 
1 Juſt. 384. 2 Lill. Abr. 1522 - 
No Tenant ſhall take Leaſes of above two 
Farms in any Town, Village, Cc. nor hold two, 
unleſs he dwell in the Pariſh, under Penalties and 
Forfeitures by Statute 25 Hen. 8. c. 13. 

See more of Leaſes and Tenants, under the 
Heads, Action of Waſte, Diſtreſſes and Replevins, 


alſo Tenures. 


The Form of a Leafe for Tears of 4 


ouſe. 


ts 888 made, 22 1 A. B. 
7 of, Cc. of the one Part, and C. D. of, 
er. of the other Part, Matneſſeth, that for and 
« in Conſideration of the Rent and Covenants 
0 herein after reſerved and contained, on the Part 


„and Behalf of the ſaid C. D. his Executors and 
* Adminiſtrators, to be paid, kept and performed, 
He the ſaid A. B. Hath demiſed, granted, and 
© to Farm letten; and by theſe Preſents. doth de- 
© miſe, grant, and to Farm let unto the ſaid C. D. 
© Al that Meſſuage or Tenement, known by the 
© Name or Sign, Cc. ſituate and lying in, ec. 
* with all and ſingular Cellars, Sollars, Chambers, 
Rooms, Lights, Ways, Waters, Water-Courſes, 
© Eaſements, Profits, Commodities and Appurte- 
© nances, to the ſaid Meſſuage or Tenement be- 

longing or appertaining; together with the Uſe 
- of the Goods in the Schedule hereto annexed 

Q © mentioned; 
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mentioned: To have and to hold the ſaid Meſ- 
ſuage or Tenement, and all and ſingular the 
Premiſſes, with their and every of their Appur- 
tenances herein before-mentioned, or intended 
to be hereby demiſed unto the ſaid C. D. his 
Executors, Adminiſtrators and Aſſigns, from the 
Day of, Cc. for and during and unto the full 
End and Term of Fourteen Years, from thence 
next enſuing, and fully to be compleat and end- 
ed: Tielding and Paying therefore yearly and 
every Year, during the ſaid Term, unto the faid 
A. B. his Executors, Adminiſtrators or Aﬀigns, 
the Rent or Sum of Twenty-five Pounds of law- 
ful Money of Great Britain, on the four moſt 
uſual Feaſts or Terms in the Year, that is to 
ſay, the Annunciation of the bleſſed Virgin 
Mary, the Nativity of St. Jon the Baptiſt, 
the Feaſt of St. Michael the Archangel, and the 
Birth of our Lord Chriſt, by even and equal 
Portions. And if it ſhall happen, the ſaid year- 
ly Rent of Twenty-five Pounds, or 'any Part 
thereof, ſhall be behind and unpaid by the Space 
of eight and twenty Days, next after any of 
the ſaid Feaſt-Days, on which the ſame ought 
to be paid as aforeſaid, (being lawfully demand- 
ed) that then and at all Times then after, it 
ſhall and may be lawful to and for the faid A. B. 
his Executors, Adminiſtrators and Aſſigns, into 
the ſaid demiſed Meſſuage or Tenement and Pre- 
miſſes, or into any Part thereof, in the Name 
of the Whole, to re-enter, and the ſame to have 
again, repoſſeſs and enjoy, as in his and their 
former Eſtate, and the ſaid C. D. his Executors, 
Adminiſtrators and Aſſigns, thereout and from 
thence to expel and put out, any Thing herein 


© contained to the contrary thereof in any wile 


* notwith- 
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© notwithſtanding, And the ſaid C. D. for him- 
© ſelf, his Executors, Adminiſtrators and Aſſigns, 
© doth covenant and grant to and with the ſaid 
A. B. his Executors, Adminiſtrators and Aſſigns, 
© by thele Preſents, that he the ſaid C. D. his 
© Executors, Adminiſtrators or Afﬀigns, ſhall and 
© will, during the ſaid Term hereby demiiſed; 
well and truly pay, or cauſe to be paid unto 
© the ſaid A. B. his Executors, Adminiſtrators or 
Aſſigns, the ſaid yearly Rent of Twenty-five 
© Pounds, on the Days and Times, and in the 
© Manner and Form above-mentioned, for Pay- 
© ment thereof, according to the Reſervation 
© thereof, as aforeſaid, and the true Intent and 
© Meaning of theſe Prefents: And alſo that he the 
© ſaid C. D. his Executors, Adminiſtrators and Aſ- 
* ſigns, or ſome or one of them, ſhall and will; 
© at his or their own proper Coſts and Charges; 
© well and ſufficiently repair, uphold, ſupport 
* maintain and keep the ſaid Meſſuage or Lene- 
© ment and Premiſſes, with the Glaſs Windows; 
© Pavements, Privies, Sinks, Gutters and Wys 
* draughts belonging to the ſame,” in, by and 
© with all and all Manner of rieedful and ne- 
* cellary Reparations and Amendments whatſo- 
© ever, When and as often as Need or Occaſion 
© ſhall be or require during the ſaid Term, (the 
Caſualty of Fire, which may burn down or de- 
© ftroy the ſaid Meſſuage or Tenement and Pre- 
© miſſes, or any Part thereof, only excepted,) and 
the ſaid Meſſuage or Tenement and Premilles, 
© being ſo well and ſufficiently repaired, upheld, 
© ſupported, maintained and kept, at the End of 
© the ſaid Term, or other fooner Determination 
© of this preſent Demiſe, unto the ſaid A. B. bis 
* Executors, Adminiſtrators and Aſſigus, ſhall and 
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will peaceably and quie:ly leave and yield up; 
(except as is before excepted) and ſhall and 
will then alſo leave unto the ſaid A. B. his Exe- 
cutors, Adminiſtrators and Aſſigns, all ſuch 
Goods as are mentioned in the ſaid Schedule 
hereto annexed, in as good Condition as they 
are now in, reaſonable Uſage of them, Cc. 
excepted. And further, that it ſhall and may 
be lawful to and for the ſid A. B. his Execu- - 
tors, Adminiſtrators or Aſſigns, or any of them, 
with Workmen or others, or without, twice in 
every Year, during' the Continuance of. this 
Demile, at ſeaſonable Times in the Day-Time, 
to enter and come into and upon the ſaid de- 
miſed Premiſſes, or any Part thereof, and view, 
2arch and ſee the State and Condition 'of the 
Reparations of the ſame; and of all Defects, 
Defaults, and Want of Repairs, then and there 
found, to give or Jeave Notice or Warning in 
Writing, at and upon the ſaid demiſed Premif- 
ſes, to and for the ſaid C. D. for the Repairing 
and Amending thereof within the Space of 
three Months then next following: In which 
ſaid Space or Time of three Months, after every 
or any ſuch Notice or Warning, he the ſaid 
C. D. for himſelf, his Executors, Adminiſtra- 
tors and Aſſigns, doth hereby covenant and 
grant to and with the ſaid A. B. his Executors, 


Adminiſtrators and Aſſigns, well and ſufficient- 


ly to repair and amend the Deſects and Want 
of Reparations ſo to be found as aforeſaid, 


(except as is before excepted.) And alſo, that 


he the ſaid C. D. his Executors, Adminiſtrators 
and Aſſigns, ſhall and will at all Times hereaf- 
ter, during the Term hereby demiſed, bear, pay 
and diſcharge all Taxes, Charges, Impolitions 
3 and 
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and Pariſh Duties, which ſhall bè taxed, char- 
ged, impoſed or aſſeſſed upon the ſaid Met- 
ſuage or Tenement aforeſaid, or any Part there- 
of, (except the Land-Tax and Window-Tax, 
charged by Act of Parliament, and payable to 
the King's Majelty, his Heirs and Succeſſors.) 


And the ſaid 4. B. for. bimſelf, his Executors, 


Adminiſtrators and Aſſigns, doth covenant and 
grant to and with the ſaid C. D. his Executors, 
Adminiſtrators and Aſſigns, that he the ſaid C. 
D. his Executors, Adminiſtrators and Aſſigns, 
paying the ſaid yearly Rent of Twenty-five 
Pounds above reſerved in Manner aforeſaid, and 
performing all and every the Covenants and A- 
greements herein before contained, ſhall and may 
peaceably and quietly have, hold, uſe, occupy, 
poſſeſs and enjoy the ſaid Meſſuage or Tener 
ment and Premiſſes hereby demiſed, for and 
during 'the Term hereby granted, without any 
lawful Let, Suit, Trouble, or Interruption of 
or by the ſaid A. B. his Executors, Admini- 
ſtrators or Aſſigns, or any of them, or by any 
other Perſon or Perſons lawfully claiming, or 
to claim, by, from or under him, them, or any 
of them, or by or through his, their, or any 
of their Acts, Means or Procurement. In Mi- 


neſs, 8&c. 
8. A Mortgage is defined to be a Pawn of 


Lands or Tenements for Money borrowed, to be 
the Creditor's for ever, if the Money be not re- 
paid at the Day agreed : But on the Mortgagor's 
paying the Intereſt of the Money, Mortgages 
are continued a long Time, without diſturbing 


the Poſſeſſion or Parties. Litt. 33 2. 


Q 3 Theſe 
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T heſe Mortgages are uſually made by Leaſe 
for a long Term of Years, Leaſe and Releaſe, 
Aſſignment, Cc. and therein is contained a Pro- 
viſe, that if the Money be paid on the Day, the 
Deed to be void: Until Failure in Payment, the 
Mortgagor generally holds the Lands; and if 
Failure be made, and the Mortgagee doth enter 
into the Land, yet the Mortgagor hath an Equi- 
ty of Redemption, and may call the Mortgagee 
to Account: But the Mortgagee may bar the 
Equity of Redemption, and oblige the Mottgagor 
to pay what is due, or be forecloſed; which the 
Court of Chancery will order; in convenient 
Time. A Feoffment in Fee, ot Leaſe for Life 
or Years, may be made with Proviſo that if the 
Feoffor or Grantor, their Heirs or Executors, pay 
to the Feoffee or Grantee, &c. ſuch Sum of Mo- 


ney at a certain Day, then the Feoffor or Gran- 
tor may re-enter; and this hath been a cominon 


Condition in a Mortgage, or of an Eſtate upon 
Condition in a Deed : In the former Caſe of Mort- 
ages, the Mortgagor keeps Poſſeſſion till Failure; 
but here the Mortgagee has Poſſeſſion preſently, 
and 'till Payment, and is in the mean Time called 
Tenant in Mortgage, Cc. Litt. 333. 2 Jnft. 205. 
Law Secur. 103. | | 
A Mortgagee is eſteemed in Poſſeſſion, on exe- 
cuting the Mortgage; and if the Mortgage- 
Money be not paid, whereby the Land is forfeited, 
he may bring Eje&ment, without actual Entry. 
The Intereſt in the Lands mortgaged is, in Law, 
in the Mortgagee, before Forfeiture ; he hath as 
it were purchaſed the ſame upon a valuable Con- 
ſideration, as the Law will intend; and although 
the Mortgagor may redeem, it is not certainly 
known whether he will do it or not: 1 
ne 
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he do not redeem the Land, the Eſtate is abſo- 
Jute in the Mortgagee ; but ſtill ſabject to an 
equitable Right of Redemption by the Mort- 
gagor. 2 Lil. Abr. 203, 204. 5 

If Perſons having once mortgaged Lands mort- 
gage the ſame a ſecond Time, without diſcover- 
ing the firſt Mortgage, they ſhall forfeit their 
Equity of Redemption, and the ſecond Mortga- 


gee ſhall have the Power of Redeeming, Cc. 


And where any Action of Ejectment ſhall be 
brought by a Mortgagee for the Recovery of the 
Poſſeſſion of mortgaged Lands, and no Suit is 
depending for forecloſing or redeeming ſuch Land; 
if the Perſon that hath Right to redecm ſhall, 
pending the Action, pay the Mortgagee, or brin 
into Court all the principal Money and 1 
and Coſts, it ſhall be a full Satisfaction of the 
Mortgage: And the Mortgagee ſhall reconvey 
the Land, and deliver up all Deeds, &c. And 
on a Bill on Equity to compel the Defendant ha- 
ving Right to redeem, to pay the Mortgage- 
Money, or on Default to be forecloſed, &c. the 
Court upon the Defendant's Application may 
make Orders therein before the Cauſe is brought 
to Hearing, &c. Stat. 4@ 5W.& M. c. 16. 
7 Geo. 2. c. 20. 
The Mortgagor's Heir, who is intereſted in the 
Condition, may pay the Money, and fave the 
Forfeiture; and ſo may Executors, &c. unleſs 
it be where no Time is limited for Payment, and 
the Mortgagor, having Time during his Life, do 
not pay it: In this Caſe, his Heir or Executors 
ſhall not be received to pay the Money after his 
Death. The Executors are to have Money due 
on Mortgages, if a Mortgagee in Fee dies before 
the Day of Payment; except the Heir be parti- 
Q 4 cularly 
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cularly named, as the Executors do more repre- 


| ſent the Teflator than the Heir: And Mortga- 


pe s have been looked upon as Part of the Perſonal 
ſtate, if it be not otherwiſe declared by the 
Mortgagee in Fee; alſo perſonal Eltate of a 
Mortgagor ſhall be applied to diſcharge the 
Mortgage, where there are perſonal Aﬀets to pay 
all Legacies. 1 aft. 206, 210. 2 Vent. 348. 
Salk. 450. 

An old Mortgage aſſigned to another ought to 
be taken as a new Mortgage from the Time of the 
Aſſigument: And when a Mortgage is forfeited, the 
Mortgagee ſhall have Intereſt for his Intereſt; fo 
ſhall an Aſſignee for all Intereſt, from the Time 
the Mortgage was aſſigned. For where the Mort- 
gagee aſfigns his Mortgage, all Money paid by 
the Aſſignee, if due at that Time ſhall be ac- 
counted Principal, to the Mortgagor, whenever 
he comes to redeem : But an Agreement made 
at the Time of a Mortgage will not make future 
Intereſt Principal; the Intereſt muſt be firſt due, 
before any Agreement concerning it may make 


the ſame Principal. 1 Chanc. Rep. 218, 258. 2 


Salk. 449. 
Where there are Mortgages vpon an Eſtate in- 
tended to be ſold, Aſſignments are to be made in 
Truſt, from the Mortgagees, Cc. to the Purcha- 
ſer; reciting the Mortgages, and aſſigning them in 
Truſt to attend the Fee, which is conveyed abſo- 
lutely to the Purchaſer by Leaſe and Releaſe. A 
Purchaſer coming in upon a valuable Confidera- 
tion, purchaſing a precedent Incumbrance, ſhall 
rotect his Eſtate againſt any Perſon that hath a 
a Mortgage ſubſequent: And it hath been allowed 
in Equity, that a third Mortgagee may buy in the 
firſt Incumbrance, to Pu his own „ A 
y c. 
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c. 2 Ventr, 338. See the Statute ſupra 4 &@ 5 
WW. & M. ; NOTE Far ; 


Form of a common Mortgage of an Eftate, 


c THIS Indenture made, Cc. Between A. B. 
c of, Cc. of the one Part, and C. D. of, 
© c. of the other Part, Mitneſſeth, that the 
© faid A. B. for and in Conſideration of the Sum 
of One Hundred Pounds of lawful Money of 
Great Britain, to him in Hand paid by the ſaid 
C. D. the Receipt whereof the ſaid 4. B. doth 
hereby confeſs and acknowledge; He the ſaid 
A. B. hath granted, bargained and ſold, and by 
theſe Preſents doth grant, &c. unto the ſaid C. D. 
al that Meſſuage or Tenement, Cc. and all 


thoſe Lands, Cc. ſituate, &c. and alſo the R- 


c 

c 

c 

0 

s 

£ 

< verſion and Reverſions, Remainder and Remain- 
c ders, Rents and Services of all and fingular the 
© ſaid Premiſles above-mentioned, and of every 
© Part and Parcel thereof, with the Appurtenan- 
ces: To have and to hold the ſaid Meſſuage or 
© Tenement, Lands and Premiſſes above-mention- 
© ed, and every Part and Parcel thereof, with 
the Appurtenances, unto the ſaid C. D. his Ex- 
© ecutors, Adminiſtrators and Aſſigns, for and du- 
© ring the Term of five hundred Years, next and 
© immediately enſuing and following, and fully to 
© be compleat and ended; Telding and paying 
© therefore yearly, during the ſaid Term, one 
© Pepper-Corn, in and upon the Feaſt of St. Mi- 
© chael the Archangel, if demanded. Provided 
© always, and upon Condition, that if the ſaid 
* A. B. his Heirs or Aſſigns, do and ſhall well and 
* truly pay, or cauſe to be paid unto the 12 
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C. D. his Executors, Adminiſtrators or Aſſigns, 
the full Sum of one hundred and five Pounds of 
lawful Briti/s Money in and upon the Day, &c. 
which will be in the Year, Cc. without any De- 
duction or Abatement for Taxes, Aſſeſſments, 
or any other Impolitions whatſoever, either or- 
dinary or extraordinary, that then and from 
thenceforth theſe Preſents, and every Thing 
herein contained, ſhall ceaſe, determine and be 
void, any Thing herein contained to the con- 
trary notwithſtanding: Aud the ſaid A. B. for 
himſelf, his Heus any Aſſigns, doth covenant 
and grant to and with the faid C. D. his Execu- 
tors, Adminiſtrators and Aſſigns, that he the ſaid 
A. B. his Heirs or Aſſigns, ſhall and will well 
and truly pay or cauſe to be paid unto the ſaid 
C. D. his Executors, Adminiſtrators or Aſſigns, 
the ſaid full Sum of one hundred and five 
Pounds, in and upon the ſaid Day, &c. which 
will be in the ſaid Year, @c. without any De- 
duction as aforeſaid, according to the true In- 
tent and Meaning of thele Preſents: And alſo, 


that he the ſaid C. D. his Executors, Adminiſtra- 


tors and Aſſigns, ſhall and may at all Times, af- 
ter Default ſhall be made in Performance of the 
Proviſo or Condition herein contained, peaceably 
and quietly enter into, have, hold, occupy, pol- 
ſeſs and enjoy all and ſingular the ſaid Meſſuage or 
Tenement, Lands and Premifles above-mention- 
ed, and every Part and Parcel thereof, with the 
Appurtenances, for and during the Reſidue and 
Remainder of the ſaid Term of five hundred 
Years hereby granted, which ſhall be then to 
come and unexpired, without the Let, Trou- 
ble, Hindrance, Moleſtation, Interruption and 


Denial of him the ſaid A. B. his Heirs and 
« Aſſigns, 
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* Aſſigns, and of all and every other Perſon and 
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Perſons whatſoever : Aud further, that be the 
faid A. B. and his Heirs, and all and every other 
Perſon and Perſons, and his and their Heirs, any 


Thing baving and 2 in the ſaid Meſſuage 


or Tenement and Premiſſes above- mentioned, 
or any Part thereof, ſhall and will at any Time 
or Times, after Default ſhall be made in Perfor- 
mance of the Proviſo or Condition herein con- 
tained, make, do and execute, or cauſe or pro- 
cure to be made, done and executed, all and eve- 


ry ſuch further and other lawful and reaſonable 


Grants, Acts and Aſſurances in the Law what- 
ſoever, for the further, better and more perfect 
Granting and Aſſuring of all and ſingular the 
ſaid Premiſſes above-mentioned, with the Ap- 
purtenances, unto the ſaid C. D. To hold to him 


the ſaid C. D. his Executors, Adminiſtrators and 


Aſſigns, for and during all the Reſt and Reſidue 
of the ſaid Term of five hundred Years above 
granted, which ſhall be then to come and unex- 
pired, as by the ſaid C. D. his Executors, Ad- 
miniſtrators or Aſſigns, or his or their Counſel 


learned in the Law ſhall be reaſonably deviſed, 


or adviſed and required. And laſtly, it is cove- 
nanted, granted, concluded and agreed upon, 
by and between the ſaid Parties to theſe Preſents, 
and the true Meaning hereof, allo is, and it is 
hereby ſo declared, that until Default ſhall be 
made in Performance of the Proviſo or Condi- 
tion herein contained, he the ſaid A. B. his Heirs 
and Aſſigns, ſhall and may hold and enjoy all and 
ſingular the ſaid Premiſſes aboye-mentioned, 
and receive and take the Rents, Iſſues and Pro- 
fits thereof, to his and their own proper Uſe 
and Benefit; any Thing herein contained "” 

the 


236 Of Eſtatee, Anceſkoꝛs, Beirs, &c. 
* the contrary thereof notwithſtanding. In Mit- 
© neſs, & c. : 


The Form of an Aſſignment of a Mortgage 
| to attend the fte. 


Els Indenture' tripartite made, &c. be- 
© tween A. B. of, Cc. of the firſt Part, 
C. D. of, &c. of the ſecond Part, and E. F. of, 
* &c. and G. H. and J. K. of, Cc. of the third 
© Part; Whereas the ſaid C. D. by his Indenture 
© of Mortgage, bearing Date, Cc. did demiſe, 
grant, bargain and ſell unto the ſaid 4. B. AU 
that Meſſuage, &c. and the Reverſion and Re- 
© verſions, Remainder avd Remainders, Rents, 1(- 
© ſues and Profits thereof, and all the Eſtate, 
© Right, Title, Intereſt, Claim and Demand what- 
* foever, of him the ſaid C. D. of, in and to the 
fame, or any Part or Parcel thereof; To be had 
© and holden unto the ſaid A. B. his Execntors, 
* Adminiſtrators and Aſſigns, from the Date there- 
«* of, for and during the Term of 500 Years, from 
* thence next enſuing, and fully to be compleat 
and ended; at and under the yearly Rent of, 
c. which ſaid recited Indenture was defeaſible 
on Repayment by the ſaid C. D. unto the ſaid 
© A. B. of the Sum of, &c. at a certain Day there- 
© in mentioned, then to come, and now ſince paſt, 
as in and by the ſaid recited Indenture may more 
© fully appear. And whereas.upon an Account this 
. 

c 

c 

C 

. 


Day made up between the ſaid C. D. and 4. B. 


of and concerning the ſaid Debt of, Ic. and the 
Intereſt thereof, there remains juſtly due and 
owing from the ſaid C. D. to the ſaid 4. B. for 


Principal and Intereſt on the ſaid Mortgage, = 
fu 


Ok Eſtates, Anceſtozs, Yeirs; &c. 237 


0 
c 
- 
c 
c 
c 
c 

« 
c 
c 
6 
c 
c 

c 

c 
c 
£ 
c 

c 
0 

0 
c 
c 

c 

c 
c 

c 
* 
c 
c 
c 
c 
c 

c 
c 
x 
. 


full Sum of, Cc. And whereas the ſaid E. F. 
hath lately contracted and agreed with the ſaid 
C. D. for the abſolute Purchaſe of all and ſingu- 
lar the ſaid Meſſuage, Oc. and Premiſſes above- 
mentioned, ſor the Sum of Three Hundred and 
Fifty Pounds, and in Purſuance thereof, in and 
by certain Indentures of Leaſe and Releaſe, 
bearing Date, Cc. laſt paſt, made between the 
ſaid C. D. of the one Part, and the ſaid E. F. of 
the other Part; he the ſaid C. D. hath granted 
and conveyed the ſaid Meſſuage, Lands and 
Premiſſes, unto the ſaid E. F. and his Heirs, as 
by the (aid Indentures of Leaſe and Re'eaſe may 
more fully appear. Now to the End the ſaid 
Term of 500 Years may be preſerved and kept 


on Foot, to attend and wait on the Reverſion 


and Inheritance of the ſaid Premiſſes, to protect 
and defend the ſame from all Incumbrances, 
ſubſequent to the Creation of the ſaid recited 


Term, This preſent Indenture witneſſeth, that 


the ſaid A. B. for and in Conſideration of the 
Sum of, Cc. to him in Hand paid by the ſaid 
E. F. (by and with the Conſent of the ſaid C. D. 
teſtified by his being a Party to, and Signing and 
Sealing of theſe Preſents) the Receipt whereof 


© the ſaid A. B. doth hereby confeſs and acknow- 


ledge, and in Conſideration alſo of five Shillings, 
of, Cc. to the ſaid A. B. in Hand paid by the 
ſaid G. H. and J. K. the Receipt whereof the 
ſaid A. B. doth hereby alſo acknowledge; 
He the ſaid A. B. by and with the Conſent and 
Agreement of the ſaid C. D. teſtified as afore- 
ſaid, hath bargained, ſold, aſſigned and ſer over, 
and by theſe Preſents doth bargain, (ell, aſſign 
and ſet over unto the ſaid G. H. and F. K. (by 
the Nomination and Appointment of the ſaid 
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E. F.) Al and fingular the ſaid Meſſuage and 
Premiſſes above-mentioned, and every Part and 
Parcel thereof, with the Appurtenances; and alſo 
ail the Eſtate, Right, Title, Intereſt, Claim and 
Demand whatſoever, of him the ſaid A. B. of, 
in and to the ſaid Premiſſes, and of, in and to 
every Part and Parcel thereof, with the Appur- 
tenances : To have and to hold all and ſingular 
the ſaid Meſſuage and Premiſſes, and every Part 
and Parcel thereof, with the Appurtenances, 
unto the ſaid G. H. and J. K. their Executors, 
Adminiſtrators and Aſſigns, for and during all 
the Reſt and Reſidue of the ſaid Term of 500 
Years above-mentioned, which is yet to come 
and unexpired; In Truſt for the ſaid E. F. his 
Heirs and Afigns, and ſuch other Perſon and 
Perſons to whom the Freehold and Inheritance 
of the ſaid Premiſſes ſhall appertain and belong, 
to prote& and defend the fame from all ſubſe- 
quent Incumbrances. And the ſaid 4. B. for 


' himſelf, his Executors and Adminiſtrators, doth 


covenant and grant to and with the ſaid E. F. 
his Executors, Adminiſtrators and Aſſigns, that 
he the ſaid A. B. hath not done or committed 
any Act, Matter or Thing whatſoever, - whereby 
or wherewith the ſaid Premiſſes above-mention- 
ed, or any Part thereof, are, is, ſhall or may be 
charged or incumbered in Title, Eſtate or other- 
wiſe howſoever. In Witneſs, 8c. 


9. An Aſſignment is the ſetting over or tranſ- 


ferring the Intereſt a Man hath in a Leaſe or o- 
ther Thing to another. And Aſſignments may 
be made of Lands held in Fee, for Life, or Years ; 


of an Annuity, Rent-Charge, Judgment, Statute, 


b. 
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Sc. but as to Lands they are uſually of Leaſes 
and Eſtates for Years. 

Where Tenant for Years aſſigns his Eſtate, no 
Conſideration is required; for the Tenure bei 
ſubject to Payment of Rent, &c. is ſufficient to 
veſt an Eſtate in the Aﬀignee : In other Caſes, 
ſome Conſideration muſt be paid. And if Leſſee 
for Years, aſſigns all his Term in his Leaſe to ano- 
ther, he cannot referve a Rent in the Aſſignment ; 
for he hath no Intereſt in the Thing, by Reaſon 
of which the Rent reſerved ſhould be paid; and 
where there is no Reverſion, there can be no Di- 
ſtreſs : But Debt may lie upon it as on a Contract. 
1 Mod. 263. 1 Lill. Abr. 99. 

Although a Leſſee make an Aſſignment over of 
his Term, yet Action of Debt lies againſt him for 
the Rent, by the Leſſor or his Heir, (not having 
accepted Rent from the Aſſignee:) But where a 
Leſſee aſſigns his Term, and the Leſſor his Re- 
verſion, the Privity is determined, and Action of 
Debt doth not lie ſor the Reverſioner againſt the 
firſt Leſſee. On an Aſſigument of the Leſſee, be- 
fore Acceptance of Rent from the Aſſignee, the 
Leſſor may charge either the Leſſee or Aſſignee 
with the Rent, at his Election; tho' if he once ac- 
cepts the Rent from the Aſſignee, knowing of 
the Aſſignment, he cannot aſterwards bring Debt 
againſt the Leſſee for Rent. As the Rent iſſues 
out of the Land, the Aſſignee generally who has 
the Land, and is privy in Eſtate, is Debtor in re- 
ſpect thereof: Let if an Aſſignment be made by an 
Aſſignee, to any one whatever, the firſt Aſſignee 
is not ſuable for any Rent; here, if he be ac- 
cepted by the Leſſor, the Admiſſion of one Al- 
ſignee is the Admiſſion of twenty. Moor 472. 3 
Rep. 23, 32. Compl. Attorn. 491. 

1 


An 


* 
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An Aſſignee is he who hath the whole Eſtate of 
the Aſſignor; and there is Aſſignee in Deed, be- 
ing ſuch Perſon to whom a Leaſe or Eſtate is al- 
ſigned by Deed; arid Aſſignee in Law, whom 
the Law makes ſo without Deed; as an Execu- 
tor appointed by Will is in Law Aſſignee to the 
Teſtator : But if there be Aſſign in Deed, the Aſ- 
ſign in Law is not allowed. Where a Grant is made 
to a Man and his Heirs, though the Word A/[zgns 
be not expreſſed, he may aſſign at bis Pleaſure ; 
for the Word Aſfigas is included in Heirs : And 
Aſſignees may take Advantage of Forfeitures on 
Conditions, when they are incident to the Re- 
verſion, as for Rent, &c. and regularly every Aſ- 
ſignee of the Land may have Advantage of inhe- 
rent Covenants ; alſo Aſſigns are bound by ſuch 
Covenants, as a Covenant to repair, &c. for the 


Benefit of the Eſtate, although not named. 1 Inſt. 


215. Dyer 6. 1 Aud. 2. Cro. Eliz. 552, - 
But when a Covenant concerns a Thing not in 
Being at the Time of the Demiſe, as to make a 
new Edifice, &c. the Aſſignee is not bound, ex- 
cept he be named in expreſs Words; nor is he 
when named, if the Thing to be done, doth not 
concern the Thing demiſed; or in Contracts 
merely Perſonal. A Leſſee covenanted for himſelf 
and his Aſſigns, to rebuild a Houſe before ſuch a 
Time, which he did not do, but after the Time 
expired he aſſigned the Term; and it was held 
that this Covenant would not bind the Aſſignee, 
becauſe it was broken before the Aſſignment. 1 
Roll. Abr. 915. Ploud. 284. 1 Salk. 199. x 

Bonds and Debts, & c. are ſaid to be aſſigned ; but; 


muſt be ſued for in the Aſſignor's Name: Bills of 


Exchange are aſſignable by Indorſement, whereon 


the Aſſignees may ſue and recover in their own 
| Names 


A vv ww e MW, 
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Names, by Stat. 3 & 4 Ann. c. 9. If a Man makes 
an Aſſigument, and yet keeps Poſſeſſion of the Land, 
Cc. it ſhall be adjudged fraudulent. F. N. B. 98. 


The Form of an Aſſignment of a Leaſe. 


65 HIS Indenture made, &c. Between A. B. 
* of, Cc. of the one Part, and C. D. of, 

c. of the other Part; Whereas N. B. of, &c. 
© in and by his Indenture of Leaſe bearing Date, 
fc. for the Conſiderations therein mentioned, 
did demiſe, grant, and to Farm let unto the 
c ſaid A. B. Atl that Meſſuage or Tenement, &c. 
© ſituate, &c. To hold unto the ſaid A. B. his Ex- 
© ecutors, Adminiſtrators and Aſſigns, for and du- 
© ring the Term of one and twenty Years, thence 
© next and immediately enſuing and following, and 
© fully to be compleat and ended; Nelding and 
© paying unto the ſaid N. B. his Heirs and Af- 
* ſigns during the ſaid Term, the yearly Rent or 
© Sum of, Sc. at and upon the Days, Cc. and 
© under divers Covenants and Agreements in the 
© (aid recited Indenture of Leaſe contained, as in 
© and by the ſaid Indenture may more fully ap- 
© pear. Now this Indenture witneſſeth, that the ſaid 
© A. B. for and in Conſideration of the Sum of, 
Cc. to him in Hand paid by the ſaid C. D. the 
Receipt whereof is hereby acknowledged, he 
the ſaid A. B. hath granted, bargained and ſold, 
aſſigned and ſet over, and by theſe Preſents doth 
grant bargain, ec. unto the ſaid C. D. all and 
ngular the ſaid Meſſuage or Tenement, and 
Premiſſes above mentioned, with the Appurte- 
* nances; and alſo all the Eſtate, Right, Title, In- 
«© terelt, Term of Years, Claim and Demand what- 
| R © ſocves 
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© ſoever of him the ſaid 4. B. of, in and to the 
< ſaid bremiſſes above-mentioned, and of, in and 
© to every Part and Parcel thereof, with the Ap- 
« purtenances, together wich the ſaid recited In- 
© denture of Leaſe : To have and to hold the ſaid 
© Meſſuage or Tenement, and Premiſſes above- 
© mentioned, and every Part and Parcel thereof, 
© with the Appurtenances, unto the faid C. D. his 
© Executors, Adminiſtrators and Aſſigns, for and 
« during all the Reſt and Reſidue of the ſaid 
© Term of ohe and twenty Years above recited, 
© which is yet to come and unexpired ; under 
© the ſaid yearly Rent of, &c. payable to the ſaid 
N. B. his Heirs and Aſſigns, and by and under 
© all and every the Covenants, Conditions and As 
greements in the ſaid recited Indenture of Leaſe 
© mentioned and contained, which on the Part 
© and Behalf of the faid-.4. B. bis Executors and 
_ © Adminiftrators, before the making of this pre- 
« ſent Aſhgnment, ſhould and ought to have been 
© paid, obſerved and performed: And the ſaid A. B. 
© for himſelf, his Executors and Adminiſtrators, doth 
© covenant and grant to and with the ſaid C. D. his 
<« Executors, Adminiltrators and Aſſigns, that the 
« {aid Leaſe and Term of twenty-one Years here- 
© by afligned, are itil in Being and ſubſiſting, not 
© ſurrendered, diſcharged, or otherwiſe avoided: 
© And alſo, that he the faid C. D. his Executors, 
* Adminiſtrators and Aſſigns, ſhall and may, by 
© and under the Rent, Covenants and Conditions 
in the ſaid recited Leaſe contained, peaceably 
© and quietly enter ioto, have, hold, occupy, poſ- 
© ſeſs and enjoy all and ſingular the ſaid Meſſuage, 
© Tenement and Premiſſes above mentioned, with 
© the Appurtences, for and during the Reſt, Re- 
* ſidue and Remainder of the ſaid Term of 1 
8 an 


and twenty Years hereby granted and aſſigned. 
* pow to come and unexpired, without the Let, 
Trouble, Hindrance, Moleſtation, Interruption 
© and Denial of him the ſaid A. B. his Executors, 
* Adminiſtrators or Aſſigns, or. of any otber Per- 
© ſon or Perſons, claiming or to claim, by, from or 
under him or them, or any of them. And fur- 
© ther, that he the ſaid A. B. his Executors and 
© Adminiſtrators ſhall and will at any Time or 
© Times heteafter, make, do or execute all and 
* every ſuch further and other lawful and reaſons 
* able Act and Acts, Thing and Things in the 
© Law whatſoever, for the further and more per- 
ſect aſſigning and transferring of the ſaid re- ] 
cited Indenture of Leaſe. and Premiſſes above- | 3 
* mentioned, with the Appurtenances, unto the 
© faid C. D. his Executors, Adminiſtrators and i} 
* Aſſigns, for and during all the Reſt and Reſi- my 
© due of the ſaid Term of twenty-one Years a- 
* bove recited, now to come and unexpired, as 
* by the faid C. D. his Executors, Adminiſtrators 
* or Aſſigns, or his or their Counlel learned in 
© the Law ſhall be reaſonably deviſed, or adviſed 
and required. In Hitneſs, &c. | | 


10. A Will isthe Declaration of a Man's Mind and 
Intent, as to the Diſpoſition of his Lands or Goods, 
of what he would have done after his Death. The 
Common Law calls that a Will, when Lands and 
Tenements are deviſed; and where it concerns 
Chattels alone, it is termed a Teſtament. 1 Inſt. 111. N 

In a Will made of Goods there muſt be an i 
Executor named; but not of Lands only, with- 1 
out Goods, for Executors have nothing to do 15 
with the Freehold. 1f Lands are given by Will, | 
} 
þ 


tis called a Deviſe, and Goods and Chattels a 
| R 2 | Legacy ; 


Rep. 31. 1 Iuſt. 111, 115. 
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Legacy; and there is this Diverſity between 
Lands and Goods given by a Will, that when 
Lands are deviſed in Fee, or for Life, the De- 
viſ:e ſhall enter without any Appointment of o- 
thers: But in Caſe of Goods, there mult be the 
Aſſent of the Executor, &c. Where Lands or Te- 
nements only are deviſed by Will, the Will ought 
to be proved in the Chancery ; if of Goods and 
Chattels it muſt be done in the Spiritual Court: 
And a Will both of Lands and Goods may be 
proved in that Court. 1 Inſt. 111. Swinb. 24. 

All Perſons, who have a ſole Eſtate in Fee- 
ſimple of any Lands, Tenements or Heredita- 
ments, may give and deviſe the ſame by laſt 
Will and Teſtament, at their free Will and Plea- 
fure; fo as ſuch Perſons are not Feme Coverts, 


Infants, Perſons Non ſane memorize, Cc. whole 


Wills ſhall not be good in Law: And by the 
Stat. 29 Car. 2. for Prevention of Frauds, all 
Deviſes of Lands or Tenements are to be in Wri- 
ting, ſigned by the Deviſor, or ſome by his ex- 
preſs Directions, in the Preſence of three credi- 
ble Witneſſes, at leaſt; and no Deviſe in Wri- 
ting ſhall be revoked, but by ſome other Will in 
Writing, or by cancelling the ſame by the Teſta- 
tor himſelf, or by his Direction, &c. And where 
nuncupative Wills, by Word of Mouth, are made 
for the Diſpoſition of Chattels above 30 J. Value, 
they muſt be declared in Preſence of three Wit- 
neſſes, bid to bear Witneſs, in the laſt Sickneſs 
of the Party, &c. and the Subſtance of them muſt 
be reduced into Writing, within ſix Days aſter 
the making, c. Lands entailed are not deviſe- 
able by Will; only Fee-fimple Lands, and Goods 
and Chattels. 32 H. 8. c. 1. 29 Car. 2. c. 3. 3 
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in Law than any other Deed. or Conveyance, 'to 
ſulfi] the Intent of the Teſtator ; becauſe the Te- 


ſtator is ſuppoſed to he 'inops Conſilii, and in 


a Hurry, and a Deviſe is not a Conveyance 
by Common Law, but by the Statute : The De- 
Ales before the, Statute were by Cuſtom, and as 
Cuſtom enabled Men to diſpoſe of their Eſtates 
contrary to the Common Law; ſo it exempted this 


Kind of Conveyance from the Regularity and 


Propriety required in other Conveyances ; and 
thus it came to paſs that Wills upon the Statute, 
in Imitation of thoſe by Cuſtom, gained ſuch 
favourable Conſtruction, Words in Wills are al- 
ways conſtrued according to the Intention of 


the Parties that make them, as near as can be 


collected; but the Words and Intent muſt agree 
with the Law, and if the Words are inſenſible 
and repugnant, they are void. 3 Salk. 127, 128. 
1 Inſt. 25. Plowd. 162. 

An Infant makes his Will for Lands, and when 
of Age he declares it as his Will, yet it is void; 
but an Infant at fourteen Vears old may make 
a Will of his Goods and Chattels. Althou 
Feme Covert cannot regularly make any Was, 3 
the Husband may bind himſelf by Covenant or 
Bond to permit his Wife by Will to diſpoſe of 
Legacies, &c. and this will be ſuch an Appoint- 
ment as he will be bound to perform ; yet *tis 
properly no Will, nor ought to be proved in the 
Spiritual Court: Of Things in Action, or what 
ſhe hath as her own as Executrix, by her Huſ- 
band's Conſent, 'tis ſaid ſhe may make a Will in 
Law; if in other Caſes ſhe diſpoſes of any Thing 
by the Agreement of the Husband, the Property 


R 3 paſſes 
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The Conſtruction of Wills is more favoured 
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it is done he dies, 
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paſſes from bim to her Legatee, and it is as the 
Gift of the Husband. A Perſon, when he makes 
his Will, ought not only to have his Memory to 
anſwer Queſtions but to have perfect Mind and 
Memory: And one muſt have as good diſpoſit 
Memory when he revokes his Will, as when be 
makes it: But if there be any» Diſagreement of 
Witneſſes therein, their Teſtimony js to be pre- 
ferred, which feos that che Teſtator was of 
ſound Memory, or the Suppott of the Teſtament: 
1 Inſt. 89. Cro. Car. 219. Cro. Jac. 497. 1 Mod. 
r 
If a Man pid ee his Will, and before 
| the Will is not good: rg 
if it be drawing up in his Preſence, it may be 
ood, for the Deviſes finiſhed. A Will was made 
Pnce the Statute 29 Car. 2. by which Lands were 
deviſed, but no Name ſubſcribed to it, being 
ſealed in the Preſence of three Witneſſes, was ad- 
judged a good Will; the Will being written by the 
Party himſelf, and his Name. in the Will, which 
was held a ſufficient Signing: And a Will may 
be good to convey Lands, altho' it be not ſealed ; 
the Statute of Wills ſpeaking nothing of Sealing, 
Ploud. 19, 343. 3 Lev. 1, 2 anv. Abr. 542. 
A Teſtator deviſed by Will all bis Lands, Te- 
nements and Eſtate whatſoever, whereof he ſhould 
be poſſeſſed at the Time of his Death ; arid after 
this he. purchaſed Lands, &c. and it was held, 
that a Deviſe of perſonal Things was good, tho 
the Teſtator had them not at the Time of the 
Will; but a Chattel teal, as a Leaſe for Years, 
doth not paſs: And a Deviſe of Lands is not 
good, if the Teſtator at that Time had nothing 
in them, By Deviſe of all a Man's Lands and 
| | Tene- 
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Tenements, all the Lands he hath in Poſſeſſion, 


and alſo in Reverſion do paſs: But where a 


Perſon having Lands in Fee, and other Lands 
for Years, ' deviſes all his Lands and Tenements, 
the Fee-ſimple Lands only paſs; tho if he hath 
only Leaſes for Years, by ſuch Deviſe, thoſe 
Leaſes ' ſhall paſs to the Deviſee. Gouldsb. 93. 
1 Salk. 237. 2 Danv. 527. 1 bt 
IT Vbe Deviſe of all a Man's Inheritance carries 3 

Fee-ſimple: Alſo Lands given to a Perſon to 
diſpoſe of at Pleaſure, makes a Fee. If there 
are no Words of Inheritance in a Will, the 
Deviſee hath no more than an Eſtate during 
Life : Deviſe of all a Man's Eſtate, '&«: paſſeth 
an Eſtate for Life only, not a Fee by Implica- 
tion. So if one wills, that another ſhall have 
his Lands in D. and ſay not how long, Oc. But 
if a Man devifes Land by Will, paying 20 l. the 
Deviſee hath a Fee-ſimple, altho the Money he 
not a hundredth Part of the Yalue of: the Land : 
And yet if the Deviſe be to a Perſon, to the Ig- 
tent that he out of the Profits pay ſo much to 
one, and ſo much to another, this is ſaid to be 
but an Eſtate for Liſe. Hob. 75. 2 Nelſ. Abt. 
837, 745. 4 Shep. Abr. 40. Dyer 342. | Bridga- 
138. 6 Rep, KID © nid 

A Deviſe to a Man and bis Heirs Male makes 
an Eſtate-tail; tho' ſuch a Gift in any common 
(Conveyance would be a Fee-ſimple, it not being 
ſaid of what Body. Deviſe to one who is Heir 
for Life, Remainder in Contingency, Cc. is good; 
and in theſe Caſes of Executory Deviſes, the 
Eſtate deſcends till the Contingency happens: 
By Way of future Executory Deviſe, a Deviſe to 
an Infant in ventre ſa mere ſhall take Place. If 
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a Term is deviſed to A. for Life, with Remain- 
der to B. this Remainder-is good by Way of Ex. 
ecutory Deviſe, for the Reſidue of the Term. 
And a Term may be deviſed to one for Liſe, 
with Remainders to ſeveral others for Life, when 
all the Perſons are in eſe: Though if the De- 
viſe in Remainder be to a Perſon: for Life, who 
is not then in Being, no Limitation of a. Term 
may be beyond ſuch Eſtate ; as to another and 


bis Iſſue, Cc. 1 Inſt. 27. Lutw. 798. Ram. 28, 


64. 1 S, 2515 40; eee eme: | 

In Wills a Deviſe may be to one, to the Uſe 
of another; and the Uſe ſhall be executed: And 
Deviſes muſt be of a Thing, and to a Perſon 
certain. Land given to a Man who ſhall marry 
my Daughter, or to a Man and his Children, Cc. 
is certain enough : But a Condition in a Will, that 
one ſhall not marry ſuch a Perſon, ec. is unlawful 
and void: If a Legacy or Portion is given to a 

oman, provided ſhe marries not without Con- 
ent of another, it is only in Terrorem ; - unleſs 
the Portion on ſuch Marriage be limited over 
to ſome other Perſon. A Man deviſes 10001. to 
his Daughter, if ſhe attain 21 Years, or at that 


Age; if ſhe dies before, the Legacy is gone: 


Here in. Caſe the Legacy had been,. to. be paid 


her at her Age of 21. then it is Debitum in 
praæſenti & ſolvendum in futuro, and her Admi- 


niſtrator, Oc. ſhall have it, if ſhe die before. If 


Where a Legacy is given generally by Will, the 


Legatee dies before due, it is extinguiſhed: And 
Legacies are not recoverable at Common Law; 
but in the Eccleſiaſtical Court, Chancery, &c. 2 
Leon. Swinb; 293. 1 Mod. 300. 1 Lill. Abr. 457. 


„ 
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The laſt Will made by a Man ſhall ſtand in 

Force; and there can be but one Will to take 

Effect, though there may be ſeveral Codicils to a 

Will. If in a Will chere are two Deviſes of the 

\ ſame Thing, the laſt Deviſe takes Place: And 

as a latter Will doth overthrow a former; (6 

the latter Part of a Will overthrows the former 

Part of it. But where a Deviſe of Lands was to 

one in Fee, and in the ſame Will the ſame Lands 

were de viſed to another, this was ſaid made them 

Jointenants; and if a Deviſe is to one Perſon: in 

Fee, and to another for Life, or Years, both De- 

viſes may ſtand. 1 Inſt. 112. Plowd. 3. 3 
Leon. 11. See 3 Mod. 204, 207. 

A Will hath — Force till after the Death of 


the Teſtator; but then without any further 1 
Grant, Livery, &c. it gives and transfers Eſtates, = 
and alters the Property of Lands and Goods, as 1 
effectually as any Deed executed in a Man's Life- 9 


time; and hereby Diſcents may be prevented, 
Eſtates in Fee - ſimple, Fee-tail, for Life, Years, &c. 
may be made: And he, that takes Lands by De- 


1 
vile, is in the Nature of a Purchaſer. Litt. 167. 1 
Lands may be releaſed to one and his Heirs 1 
by Will; but a Man cannot releaſe a Debt or * 


Duty by his Will, tho' he may give and bequeath * 
it. 1 Ventr. 39. Deviſes of Lands are deemed 1 
void _ Creditors upon Pane, Cc. Stat. þ 


A common Will of Goods and Lande. if 
, | 6 , ; 

N the Name of God, Amen. I A. B. of, Cc. | ; 
Ml 
| 


c Gentleman, being weak in Body, but of 
* ſound Mind and Memory, (bleſſed be God) Vs i 
4 80 Is * 
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c this Day of, ec. in the Year, &. make and 
b publiſh this my laſt Will and Teſtament, in 
© Manner following, (that is to ſay) Imprimis, I 
give to my Son 7. B. the Sum of, G. Item, 
c I give and bequeath to my Daughter E. B. che 
£ Sum, & c. Item, I give to my Brother N. B. 
£ the Sum of, &c; to my Siſter M. B. the like 
Sum of, Cc. to my Grandſon G. B. the Sum 
© &c. And to my Couſim Cr. Jrem, I give 
© the Houſe I hold by Leaſe from, &c. ſituate 
and lying in, ec. which I now live in, to my 
£ fſaid Son T. B. To hold to him during bis Life; 
© and after his Deceaſe, I give the ſame to my 
Daughter E. B. during the Remainder of my 
Eſtate and Intereſt therein: And all the reſt of 
* my Lands and Tenements whatſoever, where- 
© of I fhall die ſeiſed in Poſſeſſion, Reverſion or 
< Remainder, I give to my ſaid Son T. B. his 
© Heirs and Aſſigns for ever. Item, all the Reſt 
and Reſidue of my Goods, Chattels, and per- 
© ſonal Eſtate whatſoever, I give to my ſaid 
Daughter E. B. Aud I make, conſtitute and 
© ordain my good Friends Mr. C. D. and E. F. 


to be my Executors in Truſt for my ſaid Daugh- 


* ter E. B. and it is my Will, that they ſhall put 
© out what Monies I have for her Uſe, but fo 


As not to be accountable for any bad Debt or 


< Debts that ſhall be contracted ; and that they 
© ſhall retain all their Charges and Expences 
© whatſoever, in relation to their ſaid Truſt ; 
© alſo I give them five Guineas a-piece as Tokens 
* of my Love to them, and for their Kindneſs in 
accepting this Truſt. And I appoint Twenty 
© Pounds, and no mare, to be expended on my 


Funeral. In TVitneſs whereof I the ſaid A. B. 
have to this my laſt Will and [Teſtament ſet 


my 


os 


* 
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my Hand and Seal, the Day and Yeat above 
P writes,” N 


6g ned, Stated and Deliver by 
* FTeſtator, as and for his 
Iaft Will anti Teſtament, in 
rhe Preſente of us, who were 
preſent at the "MY and 
Scaling be 


F 
Form e a Will, with Deviſe of Landi, 
&c. the Way of Settlement. 


TN 'the Name of Gbd, Amen. IT A. B. of, 
cc. being in good Health, and perfect 

J n (bleſſed be God therefore) do this 
* Day, &c. in the Eighth Year of the Reign of 
* the Lord George *s Second, &c. and in the 
Se £m of our Lord 1735, make and publifh this 
y laſt Will and Teſtament, in Manner and 


£ 1 following g. (chat is to ſay: Imprimit, 1 


* commend my Soul into the Hands of Almighty 


God, who gave it me; and my Body to the 


© Earth from whence it came, in Hopes of a 
« joyfal Refurre&ion, through the Merits of my 
c Saviour Jtsus Crmisr; and as for that workd| 

„ Eſtate wherewith it has pleaſed God to del 
* me, I diſpoſe thereof as follows : Firſt, I give 
© to my, loving Wife M. B. the Sum of, Cc. 
* Item, 1 pry to my Son H. B. the Sum, &c. 
Item, 1 give to my Daughter F. B. the Sum of 
Ce. Dem, I give to my Brother, &c. all pay- 
able within, &c. aſter my Deceaſe. Item, I 


give to my ſaid Wife M. . All my Lands in 


8 the Pariſh of, Cc. which are not ſettled 1 
C er 
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© her for her Jointure ; To hold to her during 
© her natural Life, ſhe making no Spoil, Waſte or 
© Deſtruction thereupon ; and from and after 
© her Deceaſe, I give and deviſe the ſame to 
© my faid Son H. B. for the Term of his natural 
© Life; and after his Deceaſe, I deviſe the ſame 
© to my Daughter F. B. during her natural Life; 
© and after the Determination of. that Eſtate, I 
give and deviſe the ſame to my loving Brothers 
© R. B. and V B. and their Heirs, during the 
© Life of my ſaid Daughter F. to the Intent to 
© preſerve and ſupport the contingent Uſes and 
Remainders hereiniafter limited: But neverthe- 
© leſs in Truſt, to permit my ſaid Daughter F. 
© to receive the Rents and Profits thereof during 
© her Life; and from and after her Deceaſe, they 
© to remain to the firſt Son of my ſaid Daugh- 
c ter F. and the Heirs of the Body of ſuch firſt 
© Son lawfully iſſuing; and for Default of ſuch 
© Tſſue, then to the Uſe and Behoof of the Se- 
© cond, Third, Fourth, Fifth, and all and every 
© other Son and Sons of my ſaid Daughter F. be- 
© gotten ; the elder of ſych Son and Sons and the 
< Heirs of his Body lawfully iſſuing, to be al- 
< ways preferred, and to take before the younger 
© of ſuch Sons and the Heirs of his Body; and 
© for Default of ſuch Iſſue, then to the Uſe and 
© Behoof of all and every the Daughters of the 
© Body of my ſaid Daughter F. and the Heirs 
© of the Body of ſuch Daughter and Daughters, 
© as Tenants in Common, and not as Jointenants; 
© and for Default of ſuch Iſſue, then I. give the 
© ſame to my Grandſon, &c. for and during the 
© Term of his natural Life; and after the De- 
© termination of that Eſtate, then to the Uie and 
© Behoof of, Cc. and their Heirs, during his 


4 « Life, 
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Life, and in Truſt for him, and to the Intent 


© to ſupport and preſerve the contingent Uſes and 
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Eſtates aſter- mentioned; and after his Deceaſe, 
to remain to his Iſſue in Tail, in ſuch Man- 
ner as I have limited the ſame to my ſaid Daugh- 


ter F. and for Default of ſuch Iſſue, then to 


remain to, &c. and the Heirs Males of his Body 
begotten, &c. and for Default of ſuch Iſſue, to 
remain to my right Heirs for ever. Item, I 
give to my ſaid Wife, during her Life, the Uſe 
of all my Plate and Houſhold-ſtuff, and after her 
Death, the ſame to remain to, Cc. and for 
Prevention of any Imbezilment of the faid 
Plate and Houſhold-Goods, it is my Will, and 
I do hereby dire&, that a Particular be taken 
by my ſaid Wife and Overſeers, of all my ſaid 
Plate and Houſhold- Goods, and that ſhe. give 
her Covenant to my ſaid Overſeers, to leave 
the ſame to ſuch Perſons as I have hereby 
given the ſame at my Death, (their reaſonable 
Uſage and Wearing in the mean Time except- 
ed.) Item, I give to, &c. Ten Guineas a- 
piece to buy them Mourning. Item, I give to, 
Oc. one Guinea a- piece to buy them Rings, &c. 
Item, I give to my Servant-Man and two Ser- 
vant-Maids, that ſhall be living with me at 


the Time of my Deceaſe, Twenty Pounds a- 


piece. Item, I give to the Poor of the Pariſh 
where I ſhall die, the Sum of Fifty Pounds, 
Item, I give all the reſt of my Goods, Chat- 
tels and perſonal Eſtate to my faid Wife M. B. 
and I make and ordain her my ſaid Wife ſole 
Executrix of this my Will, and my loving 
Brothers, &c. and good Friend, Cc. Overſeers 
thereof, to take Care and fee the {ame per- 
formed, according to my true Intent and Mean- 
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ing; and for their Pains herein, I give and 
© allot to each of them the Sum of, e&#c. In 
© Witneſs whereof I the faid 4. B. have to the 
c firſt Sheet of this my laſt Will and Teſtament; 
© containing two Sheets of Paper, ſet my Hand, 
© and to the laſt Sheet thereof my Hand and 
© Seal, the Day and Year above-written. 


Signed, Sealed, Publiſhed and A. B. 
Declared by the ſaid A. B. 
as and for his laſt Will and 
Teſtament, in the Preſence of 
us whoſe Names are here- 
under written, who did each 
of us ſubſcribe our Names 
as Witneſſes at bis Requeſt, 
and in his Preſence, in -the 

Room where he then was. 
T. W. 
J. M. 
M. T. 


Eſtates in Goods and Chattels, with ſome 
Things thereto relating, and how they may be 
releaſed, I ſhall treat of under, ; 


1. Bills of Sale of Goods. 

2. Gifts of Goods and Chattels. 

3. Agreements, Contracts and Covenants, 
4. Bonds and Obligations for Money. 

5. Letters of Attorney to receive Debts. 
6. Releaſes of Debts and Actions, &c. 


x. A Bill of Sale is an Inſtrument uſed for 
transferring the Property of Goods and Chattels: 
And it can never be without a Conſideration. 


4 A 
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A Perſon may at any Time ſell his Goods, 
even though an Execution be coming out againſt 
him; unleſs there is a private Truſt between the 
Parties, and the Writ of Execution is delivered to 
the Sheriff, c. And where a Bargain is, that 
one ſhall give me fo much for a Horſe, and he 
.gives one Shilling or a Penny in Earneſt, which 
I accept, this is a perfe& Sale. Noy Max. 87. 

Where one agrees for Goods ſold, the Buyer 
muſt not carry them away before paid for ; ex- 
cept a Day of Payment is allowed him by the 
Seller. The Seller of Things is to keep them for 
a reaſonable Time, for Delivery: But where no 
Time is appointed for the Delivery thereof, or 
for Payment of the Money, it is generally implied 
that Delivery be made immediately, and Payment 
on the Delivery. And on Sale of Goods in a 
Shop, Cc. the Seller may not bring an Action 
for the Money agreed, till the Goods are deliver- 
ed. Noy 87. 3 Salk. 61. 

It hath been held, that on Sale of Goods, if 
Earneſt be given to the Seller, and Part of them 
are taken away by the Buyer, he mult pay the 
Reſidue of the Money upon fetching away the 
Reſt, becauſe no other Time is appointed ; and 
the Earneſt binds the Bargam, and gives the 
Buyer a Right to demand the Goods, but a De- 
mand without paying the Money is void: And if 
the Buyer doth not take away the Goods, and 
pay the Money, the Seller ought to require him 
fo to do ; and then if he doth net do the ſame 
in convenient Time, the Bargain and Sale is diſ- 
ſolved, and the Seller may diſpoſe of them to any 
other Perſon. 1 Salk. 113. 

A Sale of Goods upon a Sunday, tho' in a Fair 
or Market, will not alter the Property: And in 


Markets, 
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Markets, all Contracts for any Thing ſold there, 
to make them binding, are to be made as fol- 
lows; The Sale is to be in a Place that is open, 
and in a proper Place for ſuch Goods; it muſt 
be a Sale for valuable Confideration, and the 


Buyer is not to know that the Seller hath a a 


wrongful Poſſeſſion; the Sale not to be fraudu- 
lently betwixt two, to bar another; there is to 
be a Sale and a Contract, by Perſons able to con- 
tract, and the Sale may not be in the Night, but 
between Sun and Sun; and Toll mult be paid, 
where required by Statute, &c. Alſo there are 
Toll-takers or Book-Keepers, who enter the 
Names of Buyers and Sellers of Horſes, &c. 
which are to be rid or ſtand in the open Fair 
or Market one Hour; and all the Parties to the 
Contract mult be preſent with the Horſe : The 
Sellers ſhall likewiſe produce Vouchers of the 
Sale to them, &c. 2 Inſt. 713. 5 Rep. 83. Stat. 
2 & 3 P. & M. c. 7. 31 Eliz. 12. The buy- 
ing of Cattle, Corn, and Victuals, by the Way 


before brought to a Fair or Market, Cc. is cal- 


led Foreſtalling, and puniſhable by Impriſonment, 
Loſs of Goods, & c. 5 & 6 Ed. 6. c. 14. 
By Statute, a Contract for the Sale of Goods 
for 10 J. or upwards, ſhall not be good, except 
the Buyer receive Part of the Goods fold; or 
gives ſomething in Earneſt to bind the Bargain: 
or ſome Note thereof be made in Writing, ſigned 
by the Party to be charged with the Contract, 
c. And where Contracts are not to be per- 
formed in a Year, they mult be in Writing, or no 
Action can be brought on them; ſo that a Con- 
tract for Goods under 10 J. Value, if not to be 
had in a Year, muſt be in Writing, or ſball de 
void: But if no Day is ſet, or the Time is un- 
certain, 
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certain, &c. they may be good without. 29 Car. 
2. J. | 

If a Man affirms Things fold are of ſuch a Va- 
lue, when they are not, this is not actionable ; 
tho? it is, if he actually warrants them: But where 


one warrants any Thing ſold, after the Time of 


Sale, it is not good; for tis to be at the Time of 
the Sale to be binding. 2 Cro. 4, 386. - 

A Perſon recommending a Stranger to a Tradeſ- 
man, who thereupon ſells Goods on Truſt to ſuch 
Stranger ; this by the Law of Merchatits may 
make the Recommender anſwerable. 7bid. 1. 


The Form of a Bill of Sale of Goods. 


0 NOW all Men by theſe Preſents, that I 
c A. B. of, &c. for and in Conſideration 
© of the Sum of, Cc. to me in Hand paid, at 
* and before the Sealing and Delivery hereof, 
* by C. D. of, &c. the Receipt whereof I do 
hereby acknowledge, have bargained” and fold, 
and by theſe Preſents do bargain and ſelf unto 
* the ſaid C. D. all the Goods, Houſhold- ſtuſt and 
Implements of Houſhold, and all other Goods 
© whatſoever, mientioned in the Schedule here- 
* unto annexed, now remaining and being in, 
c. To have and to hold all and ſingular the 
* ſaid Goods, Houſhold-ſtuff and Implements of 
Houſhold, and every of them, by theſe Preſents, 
* bargained and ſold unto the ſaid C. D. his Ex- 
* ecutors, Adminiſtrators and Aſſigns for ever. 
And I the faid 4. B. for myſelf, my Executors 
and Adminiſtrators, all and ſingular the ſaid 
Goods, unto the ſaid C. D. his Execators, Ad-. 
* miniſtrators and Aſſigns, againſt me the ſaid 4. 
S B. 
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B. my Executors, Adminiſtrators and Aſſigns, 


© ard agalaſt all and every other Perſon and Per- 
© ſons whatſoever, ſhall and will warrant and for 
© ever defend by theſe Preſents : Of which Goods 
© I the ſaid A. B. have pur the ſaid C. D. in full 
* Poſſeſſion, by delivering him one Silver Tan- 
© kard, Cc. at the Sealing hereof. In Witneſs, 
9 


2. A Gift of Goods is made either by Deed, by 
Word, or in Law: And all. Goods and Chattels 
perſonal may be given without Deed, except in 
ſome ſpecial Caſes. Perk. 57. | 

But a general Gift of all a Man's Goods, with- 
out any Exception, though this be by Deed, it is 
liable to Suſpicion as fraudulent, to deceive Cre- 
ditors: And therefore whenever any Gift ſhall 
be made, in Satisfaction of a Debt, it is good to 
make it in a publick Manner before Neighbours ; 
that the Goods and Chattels be appraifed ro the 
Value, and the Gift expreſly made in Satisfaction 
of the Debt; and that on the Gift of the Goods 
the Donee take Poſſeſſion of them, @c. 4 Rep, 
80. Hob. 230. ©. 

As to Gifts by Word, if a Man intending to 
give a Jewel to one, ſay to him, here I give you 
my Ring, with the Ruby in it, ec. and with his 
own Hand delivers it to the Party ; it would be 
a good Gifr, notwithſtanding the Ring. ſhould 
bear any other jewel, being delivered by the 
Party himſelf to the Party to whom given. Here 
a Gifc of any Thing, without Conſideration, will 
be good; but it is revokable before the Delivery 
to the Donee of the Thing given: And in caſe J 
give to you one of my Horſes in my Stable, there 

| i; you 
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D you ſhall have your Election to chuſe which you 
: will. Bac. Max. 87. Jent. Cent. 109. 1 Inſt. 145. 
T The Gift in Law is when a Man is married to 
a Woman, the Law gives all the Goods of the 
! Wife to the Husband by the Marriage; and if a 
7 Perſon be made Executor of a Will, on his taking 
2 upon him the Executorſhip, the Law gives and 


transfers the Property of the Teſtator's Goods to 

ſuch Executor: Though in theſe Caſes, it is as it 

7 were conditional; for the Hus band is liable to the 
Debts of the Wife, and the Executor to the 1 
Debts of the Teſtator. 1 Inſt. 35 1. # 
It is the ſame where one takes my Goods as a 1 


| Treſpaſſer, and I in an Action recover Damages Wi 
5 | for them ; the Law gives him the Property of the it 
: | Goods, he having paid for them. 2 Shep. Abr. 1 
l . 266. | a 5 
, 1 
2 Form of a Gift of Goods and Chattels. 

1 6 02 3 

5 6 O all People to whom theſe Preſents ſhall 

þ 


: come, I 4. B. of, &c. ſend Greeting: 
* Know ye, that I the ſaid A. B. for and in Con- 


7 —— —̈ — — — 
4 * — 
1 _ * 


8 
2 . pom af; © at 77 


) © {ideration of natural Affection, &c. and for di- | 

1 * vers other -good Cauſes and Conſiderations me f 

$ * hereunto moving, have given and granted, and | 

: by theſe Preſents. do give and grant unto C. D. 4 
All that my Blue Damask-Silk Bed, in the beſt 5 
; Chamber in my Houſe at, &c. together with all 9 
8 the Furniture of that Room; or all and ſingu- * 
l „lar my Goods, Chattels, Plate, Jewels, Leaſes, 1 
y © and Perſonal Eſtate whatſoever, in whoſe Hands, l 
on * 'Cuſtody or Poſſeſſion ſoever they be, within the 1 
. Kingdom of Great Britain, (except, @c.) To have, | | 


Hold and enjoy all and ſingular the ſaid Goods, 
8 2 Chattels, 
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< Chattels, and Perfonal Eſtate aforeſaid, unto the 
© ſajd C. D. his Executors, Adminiſtrators and 
Aſſigns, to the only proper Uſe and Behoof of 
him the ſaid C. D. his Executors, Adminiſtra- 
tors and, Aſſigns for ever. And I the ſaid A. B. 
all and ſingular the aforeſaid Goods, Chattels, 
© and Premifles, to the ſaid C. D. his Executors, 
* Adminiſtrators and Aſſigns, againſt all Perſons 
c whatſoever, ſhall and will warrant and for ever 
* defend by theſe Preſents. In Witneſs, &c. 


* 


Livery and Seiſin idorg'd thereom, 


0 r the Day, c. Livery and 
8 Seiſin was delivered by the within 


named 4. B. unto the ſaid C. D. of one Piece 
of Plate, Cc. in the Name of all the Goods and 


5 Chattels within mentioned, to hold to bim the 
© faid C. D. his Executors, Adminiſtrators and Aſ- 
* ſigns for ever, according to the within written 
© Deed, in the Preſence of 5; 40 
G. G. 


3. Agreement is the mutual Conſent of Parties, 
or joining together of two or more Minds, in any 
Thing done, or to be done. A Contract is a Bar- 
gain between two Perſons, where one Thing is 
given for another, which is called Quid pro quo; 
and if there be not one Thing for another, or 
ſome Conſideration, it is a nude Contract and 
void in Law. A Covenant is an Agreement made 
by Deed in Writing, between two or more, to 
do or not to do ſome Act agreed upon betwixt 
them. Terms de Ley 32, 459. WY” 

Agree- 
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Agreements are either executed already at the 
Beginning, or executory, to be performed in fu- 
turo; and are governed by the Intention of the 
Parties: They ought to be perfect, full and com- 
pleat, ſo as to be executed with a Recompence ; 
or give an AGion or other Remedy for it. An 
Agreement without Satisfaction is as nothing; and 
a forced Agreement of the Party is accounted no 
Agreement ; therefore he that did agree to the 
Thing ſhall not be compelled to perform it. Plowd. 
290. 2 Mod. 80. Cro.Car. 193. 1 Lill. Abr. 48. 

Any Thing under Hand and Seal, which im- 

rts an Agreement, will amount to Covenant: 
And a Proviſo by Way of Agreement amounts to 
Covenant. And a Covenant is either in Fact, or 
in Law: In Fact is that which is expreſly agreed 
between the Parties, and inſerted in the Deed; 
and in Law is that Covenant which the Law 
intends and implies, though it be not expreſſed 
in Words. A Servant covenants and agrees to 
ſerve me à Year, and I covenant to pay him a 
Sum of Money for it ; here he may have an Ac- 
tion againſt me, altho' he do not ſerve me ; but 
then I may oblige him to ſerve out the Time. 1 


Lev. 155. 1 Inſt. 204. | | 
A Covenant is no Duty till broken: In Co- 


venants the laſt Words, that are general, ſhall be 


expounded by the firſt Words which are ſpecial 
and particular: And if ſome Covenants in a Deed 
are good and lawful, and others not; thoſe a- 
gainſt Law are void, and the other ſhall ſtand 
good. 2 entr. 218. Plowd. 287. 11 Rep. 27. 
There can be Articles of Agreement made, to 
be performed only by the Parties; or by them 


and their Executors, Cc. wherein both of them 


* 33, are 


a 


262 Of Eftates, Anceſtoꝛs, Heirs, &c. 


are obliged to do ſomething, according to the 
Matter agreed upon. Mod's Inſ. 


The Form of an Agreement | between a 
| Maſter and Servant. 


II is agreed this Day of, Cc. in the Year of 
0 our Lord 1735. Between A. B. of, Cc. 
© Eſquire, and C. D. in Manner following, viz, 
That he the {aid A. B. ſhall and will receive 
© the ſaid C. D. into his Houſe and Service, for 
< the Term of one whole Vear, from the Date 
* hereof ; and provide for the ſaid C. D. compe- 
tent and ſufficient Meat, Drink, Waſhivig and 
Lodging; and alſo pay and allow: unto: him the 
* ſaid C. D. the Sum or Wages of Six Pounds, 
© he the ſaid C. D. continuing in the Service of 
* him the ſaid A. B. during the faid Term: And 
the ſaid C. D. covenants and agrees With the 
L 
c 
c 


wy 


ſaid A. B. That he the ſaid C. D. ſhall and will, 
for the Conſiderations aforeſaid, faithfully ſerve 
him the ſaid A. B. in the Buſinefs/and Service of, 
Cc. for and during the faid Term of one Year, 
without abſenting from the ſame, or imbezilling 
any of the Money or Goods of the ſaid A. B. 
or any Ways: diſcloſing the Secrets of his ſaid 
Maſter. In Witneſs whereof the Parties afore- 
* faid have hereunto ſet their Hands, &c.“ 


4. Bond or Obligation is a Deed in Writing ob- 
ligatory, whereby one doth bind himſelf to an- 
other, under his Hand and Seal, to pay a Sum of 
Money, or do ſome other At: A Bond contains 
an Obligation with a Penalty, &'c. and a Condi- 
tion, which expreſly mentions what Money is bo 

| 48 8 


Ok Ettates, Anceſtoꝛs, Heirs, &c. 263 
be paid, or other Thing to be performed, and 
the limited Time for Performance thereof; for 
which the Obligation is peremptorily binding. 
And a Bond differs from a Bill, which is generally 
without a Penalty or Condition, though a Bill may 
be obligatory. 1 Iuſt. 172. | 

A Bond or Obligation may be made from one 
to one, to two, three or more; or be from two 
Perſons or more, to one, two, three, Cc. If a 


Bond hath not a Date, or hath a falſe or impoſſi- 


ble Date, if it be ſealed and delivered, it is a good 
Obligation from the Delivery: And if, one binds 
himſelf to pay Twenty Pounds, but doth not ſay 
when it ſhall be paid, the Bond is good, and Mo- 
ney due preſently. Alſo in caſe A. binds himſelf 
to B. in Thirty Pounds to be paid to A. whereas 
it ſhould be to B. the Obligation will be good, 
and the Solvendum void. 2 Rep. 5. I Iuſt. 108, 
209. 3 Lev. 21, 137, 

All Conditions of Bonds muſt be to do Things 
lawful and poſſible: And when the Matter or 
Thing to be done, or not to be done by a Con- 
dition, is "unlawful, or impoſſible; or the Condi- 
tion is repugnant, inſenſible or incertain, the Con- 
dition is void, and in ſome Caſes the Obligation 
likewiſe. And if a Thing be poſſible at the Time 
of making the Obligation, and afterwards becomes 
impoſſible by the Act of God, or of the Law, or 
of the, Obligee, the Obligation is diſcharged: 
But ſometimes an Obligation may remain ſingle, 
where a Condition is impoſſible, &c. and if Mo- 
ney be not paid according to the Condition, the 
Obligation becomes ſingle. 10 Rep. 120. Dyer 
51. Cro. Eliz. 780. 2 Lill. 252. 

A Condition of a Bond to do any Act evil in it 


ſelf, is void: Bonds made by Infants, Feme Co- 
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verts, Cc. are not good; and if made by Women, 
where prevailed upon by Flattery, &c. they may 
be relieved in Chancery, Obligations by Dureſs 
are void; ſo are Bonds concerning buying and 
felling Offices; made to avoid the Debt or Duty 
of others, by Fraud; obtained by Gaming, Cc. 
by divers Statutes. 1 R. 2. 5 Ed. 6. 13 Elix. 
16 Car. 2. + 

And Bonds made for more than 5 J. per Cent. 
per Anuum Intereſt, are void as uſurious; and the 
Receiver ſhall forfeit treble the Value of the Mo- 
ney lent. But it is not Uſury if the Intereſt be 
higher, where poſſibly both Principal and Intereſt 
are in Danger, upon a Contingency, or. Caſualty; 
or if there is a Hazard that one may have leſs 
than his Principal: And if a Perſon ſecure both 
Intereſt and Principal, if it be at the Will of the 
Party who is to pay; it is no Uſury. So where 
a Man is to pay a large Sum by way of Penalty 
and in lieu of Damages, for Nonpayment of the 
Principal Debt; when he might repay the Prin- 
cipal at the Time agrecd, arid avoid the Penalty, 


c. Stat. 12 Ann.c.16. 2 Inſt. 89. 2 Cro. 208, 


677. Show. 8. 1 Tut. 273. | 

A Bill obligatory written in a Book, with the 
Party's Hand and Seal to it, is good: And if a 
Bill runs, I have received. of A. B. the Sum of 
Twenty Pounds, which I promiſe to pay, &c. Or, 
I owe to him 20/7. or had of him that Sum, to 
be paid at, &c. or if the Bill be, I ſhall pay to 
C. D. 10 J. Cc. theſe and the like are good Bills. 
Cro. Elix. 613. 2 Rol. 146. 22 E. 4. 5 


4 
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A common Bond from one Perſon to one. 


NOW all Men by theſe Preſents, 
s That I A. B. of the Pariſh of, Cc. 
in the County of S. Gentleman, am held 
and firmly bound to C. D. of, &c. in the 
© County aforeſaid, Eſquire, in One hundred 


© Pounds of good and lawful Money of Great 


© Britain, to be paid to the ſaid C. D, or to 
© his certain Attorney, his Executors, Admi- 
© niſtrators or Aſſigns; for which Payment 
n well and truly to be made, I bind myſelf, 

my Heirs, Executors and Adminiſtrators, 
6 fun by theſe Preſents ſealed with my 
Seal: ” Dated this Day of, &c. in the ninth 
© Year of the Reign of our Sovereign Lord 
© George the Second, by the Grace of God, 
* of Great Britain, France and Ireland King, 
© Defender of the Faith, Cc. and in the 
© Year of our Lord One thouſand ſeven hun- 
f dred and thirty- -lix, | 


The Condition of this Obligation is ſuch, 
© That if the above bound 4. B. his Heirs, Exe- 
© cutors or Adminiſtrators, ſhall and do well and 
: truly pay, or cauſe to be paid unto the above 

© named C. D. his Executors, Adminiſtrators or 
* Aſſigns, the full Sum of Fifty-two Pounds and 
© ten Shillings, of lawful Money of Great Bri- 
© tain, on bt Day of, &c. next enſuing the 
© Date hereof; 'or which will be in the Year, 
© &c. then this Obligation ſhall be void, or elſe 
Sit ſhall remain in full Force and Virtue.” 


Sealed I” delivered in | 
the Preſence of, | Form 
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Form of a Bond from two Perſons to one. 


NOW all Men by theſe Preſents, 
That we A. B. of, 25 and C. D. 
of, ec. in the County, c. are held and 
firmly bound to E. E. of, &. Gentleman, 
in Fiſty Pounds of good and lawful Money 
of Great Britain, to be paid to the ſaid 
n E. F. or to his certain Attorney, his Ex- 
_ © ecutors, Adminiſtrators or Aſſigns; and for 
© which Payment to be well and truly made, 
we bind ourſelves, and each of us by him- 
© ſelf for and in the whole, our Heits, Exe- 
.* cutors and Adminiſtrators, and of each of 
us, fitmly by theſe Preſents, ſealed with 
© our Seals. Dated the Day of, &c. in the 
17. „Tear of the Reign of the Lord George the 
Second, by the Grace of God, of Great 
© Britain, France and Ireland, King, De- 
© fender of the Faith, &c. the” Ninth, and 
in the Year of our Lord 1736. 


92 +4 


CUE ES 


£ The Condition of this Obligation is fuch, | 

e That if the above bound 4. B. and C. D. or 
* either of them, their or either of their Heirs, 
© Executors or Adiiniflfators, do and ſhall wel] 
and, truly pay or cauſe to be paid. unto the a- 
bove-named E. F. his Executors, Adminiſtrators 
or Aſſigns, the full Sum of Twenty-ſix Pounds 
and five Shillings, of good and lawful Money of 
Great- Britain, on or before the Day, &c. which 
will be in the Year of our Lord One thouſand 
ſeven hundred and thirty- ſeven, without Fraud 
* or-Covin: (Or if the ſaid A, B. and C. D. 2 
1 do 


a * 


Of Eſtates, Anceſtozs, Detrs, &. 267 


do well and truly pay to the ſaid E. F. Cc. the 
© full Sum of Twenty-five Pounds, with Intereſt 
* for the ſame after the Rate of Five Pounds per 
* Centum per Annum, or with lawful Intereſt, on 
* the Day of, &c.) then this Obligation to be 
void, or elſe to remain in full Force. 


The Form of a Penal Bill for Payment of 
R Money. FMS 


* TJ” NOW all Men by theſe Preſents; that I 

ge A. B. of, &c. do owe unto C. D. of, 
£ . Gentleman, the Sum of one hundred Pounds, 

| of lawful Britiſß Money, to be paid unto the 
* fail C. D. his Executors,” Adminiſtrators or Al- 
© ſigns, on, & c. next enſuing the Date hereof ; 
* for which Payment, well and truly to be made, 
© I bind myſelf, my Heirs, Executors and Admini- 
© trators, to the ſaid C. D. his Executors, Admini- 
© ſtrators and Aſſigns, in the Penalty of two hun- 
* dred Pounds, firmly by theſe Preſents. In Mit- 
s neſs, &. . 


Form: of a ſingle Bill for Money. 


c NOW all Men by theſe Preſents, That I 
: A. B. of, Cc. do owe and am indebted 
to C. D. of, &c. in the Sum of Thirty Pounds 
of lawful Money of Great Britain, which I pro- 
© miſe to pay unto the ſaid C. D. his Executors, 
© Adminiſtrators or Aſſigns, at or upon the Day 
© of, Cc. next enſuing the Date of theſe Preſents. 
* In Witneſs whereof I have hereunto ſet my 
| Hand 


tho they are otherwiſe made: And by the Death 
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* Hand and Seal the Tenth Day of Alen, Anno 
Dom. 1733. 


5. A Letter of Attorney is a Writing autho- 
rizing an Attorney to do any lawful Act for an- 
other; in like manner as the Party, authorizing 
might do the ſame. And what a Man may do 
by bimſelſ, he may generally do by my Perſon. 
IW-ft. Symb. par. 1. 

The Ny of this Inſtrument is to give the 
Attorney the full Power and Authority of the 
Maker, to accompliſh the, A& intended to be per- 
formed: And ſometimes theſe Writipgs are revo- 
cab'e, and ſometimes. not ſo; but when. they are 
revocable, it is uſually a bare Authority only ; 
and they are irrevocable when Debts, Cc. are 
aſſigned to another, in which Caſe that Word is 


inſerted. Plowd, 475. 


In Caſes of common Letters of Amen the 
Power, given muſt be. ſtrictly purſued, or the Act 
of the Attorney ſhall be void; and a Man may li- 
mit his Authority as ſtrictly as he pleaſes. If the 


Attorney does leſs than the Authority mentions, it 


is void; but if he doth more, it may be good for 
ſo much as he had Power to do: And notwith- 


ſtanding .the ancient 4 N for purſuing Au- 


thorities with great Strictneſs; yet in Caſe of de- 
livering Livery and Seiſin of Lands, they have 


been always favourably expounded of latter Times; 


unleſs where it hath appeared that the Attorney's 
Power was not followed at all. 1 Inſt. 258. 2 


| Mod. 79. 


Letters of Attorney are either General, or Spe- 
cial ; and ſaid to be revocable in their Nature, 


of 
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of the Party giving it, the Power given by Let- 
ter of Attorney generally determines. 8 Rep. 82. 


Form of a General Letter of Attorney to 
receive and recover Debts. 


[/” NOW all Men by theſe Preſents, That 1 

A. B. of, &c. for divers good Cauſes 
and Conliderations me hereunto moving, have 
made, ordained, authorized and appointed, and 
by theſe Preſents do make, ordain, authorize 
and appoint C. D. of, &c. my true and lawful 
Attorney, for me and in my Name, and to my 
Uſe, to ask, demand, fue for, recover and re- 
ceive of E. F. of, &c. all ſuch Sum and Sums of 4 
Money, Debts and Duties whatſoever, which if 
now are due and owing unto me the ſaid A. B. 


by and from the ſaid E. F. And to have, uſe 'Y 
and take all lawſul Ways and Means in my | 
Name, or otherwiſe, for Recovery thereof, by 9 
Attachment, Arreſt, Diſtreſs, or otherwiſe, and 3 
to agree and compound for the ſame, and Ac- 1 
quittances, or other Diſcharges for the ſame, for | 
me and in my Name to make, ſeal and deliver; . 
and to do all other lawful Acts and Things | f 
whatſoever, concerning the Premiſſes, as fully ll 
in every. Reſpect as I myſelf might or could do, 1 
if I were perſonally preſent; and Attornies one # 


or more uhder him, for the Purpoſes aforeſaid, 
to make, and at his Pleaſure to revoke : Ratiſy- 
ing and allowing all and whatſoever my faid At- A 
torney ſhall in my Name lawfully do, or cauſe 1 
to be done in and about the Premiſles, by Vir- 
tue of theſe Preſents. In Witneſs, &c. 
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The Form of a Letter of Attorney to re- 


c 
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ceive Reuti, and take Di ſtreſſes, &c. 


” NOW all Men, &c. That I A. B. of, &c. 
have made, ordained, conſtituted and 
appointed, and by theſe Preſents do make, Cc. 
C. D. of, Cc. my lawful Attorney, for me and 
in my Name, and for my Uſe, to ask, demand 
and receive of and from E. F. G. H. I. K. &c. 
all ſuch Rents and Arrearages of Rents which 
now are, or hereafter ſhall grow due, from the 
ſaid E. F. G. H. I. K. &c. or either or any 
of them, of and for all thoſe my Meſſuages 
and Lands at, c. and upon Receipt thereof, 
to give Acquittances, or other PDiſcharges for 
the ſame; and in Default of Payment of the 
ſaid Rents, or any Part thereof, to my ſaid At- 
torney, I do hereby authorize and impower 
him my ſaid Attorney, into and upon the ſaid 
Lands and Premiſſes to enter and diſtrain, and 
the Diſtreſs and Diſtrefſes there found and 
taken, to diſpoſe of according to Law, for the 
ſpeedy recovering and obtaining my ſaid Rents 


and Arrears, or otherwiſe to proceed by Action 


of Debt for the Recovery of the ſame, as to 
him my ſaid Attorney ſhall be thought fit; 
hereby an wy and confirming all and what- 
ſoever he ſhall do in the Premiſſes. In Mit- 
neſs, &c. | 


Form 
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Form of a 95 amans Letter of Attorney 
| and Lill. 


5 NOW all Men, &c. That I 4. B. of, 
6 c. Mariner, have made, e 
© conſtitued and appointed, and by theſe Pre- 
© ſents do make, Cc. my loving Wife M. B. my 
© lawful Attorney, for me and in my Name, and 
for my Uſe, to ask, demand and receive of and 
© from all and every Perſon and Perſons whatſoever, 
« as well all ſuch Sum and Sums of Money as 
© now are, or which ſhall or may at any Lime 
© hereafter become due and owing to me for 
& : Wages from the Ship, Cr. or any other Ship 
s 

£ 

C 

c 


mnt eo yo Teo 
_— —_— — - 
a "9 1 a «> 

* . oy 


or Ships, to whom I now do or may belong; 
as alſo all other Monies now due, or to become 
due and owing. to me, by any other Ways or 
Means whatſoever, And upon Nonpayment 
thereof the ſaid Perſon and Perſons, his, ber-or 
their Executors or Adminiſtrators, for me and 
in my Name to ſue, arreſt, impriſon, implead, 
and proſecute for the ſame, and upon ſuch 
Suit to. proceed to Judgment and Execution; and - 
thereupon the; ſaid Perſon and Perſons, their or 
either of their Executors and Adminiſtrators, 
in Priſon to hold, detain and keep until Payment 
thereof be made, with all Colts and Damages 
ſuſtained by Occafion of the detaining the ſame: 
And on Payment thereof, the ſaid Perſon or Per- 
© ſons, their Executors and Adminiſtrators forth 
© of Priſon to diſcharge, and Acquittances for 
© the ſame, or any Part thereof, for; me and in my 
Name to make, ſeal and deliver; and alſo to do, 1 
0 perform and execute all and every other lawful 40 
and * 
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and reaſonable Acts and Things whatſoever, for 
the obtaining and releaſing of the ſame, as 
ſhall be needful and neceſſary to be done; gi- 
ving and by theſe Preſents granting unto my 
ſaid Attorney my full and abſolute Power in 
the Premiſſes, and ratifying and holding firm all 
and whatſoever my ſaid Attorney ſhall lawfully 
do, or cauſe to be done, in or about the Pre- 
miſſes, by Virtue of theſe Preſents. And I the 
faid A. B. conſidering the Uncertainty of Life, 
do make and declare theſe Preſents to contain 
alſo my laſt Will and Teſtament, viz. Firſt, I 
give and bequearh unto, &c. Item, I give to, 
c. Item, all ſuch Wages, Debts and Sums of 
Money, Goods, Chattels and Eftates whatſo- 
ever, whereof at the TimE of my Deceaſe I 
ſhall be poſſeſſed or intereſted, I do give, de- 
-viſe and bequeath unto my faid loving Wife M. 
B. whom I do appoint Executrix of this my laſt 
Will and Teftament, hereby revoking all for- 
mer Wills by me made. In Witneſs, &c. 
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6. Releaſe is an Inſtrument extending not on- 
ly to the giving up or Diſcharging a Right in 
Lands, &c. but alſo to Goods and Chattels, and 
the releaſing Debts, Duties and Actions. Litt. 

92. 

Releaſes are likewiſe expreſs by Deed, or im- 
plied by Law; as when an Obligee in a Bond 
makes the Obligor Executor, or a Feme Obligee 
takes the Obligor to Husband, Cc. theſe are Re- 


| leaſes in Law. A Releaſe by Deed of a Right or 


Action may not be for a Time; if made but 
for an Hour, it will be good for ever: And a Man 
cannot releaſe a Perſonal Thing upon Condition, 
but the Condition will be void, and the Releaſe 

I enure 


\ 
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enure to him who made it, for ever. If a Duty 
be uncertain at firſt, to be made certain after, 
being in the mean Time but a mere Poſſibility, it 
can't be. releaſed: But a Duty certain, may be 
releaſed before the Performance of it. 1 Inſt. 264. 
8 Rep. 136. Lit. 467. 10 Rep. 11. Cro. El. 5 80. 

All Debts and Duties may be releaſed, before or 
after due, by apt Words. A Releaſe of all Man- 
ner of Actions bars and diſcharges all Real, Per- 
ſonal and Mixt Actions, ſubſiſting at the Time 
of the Releaſe, and Bonds, Statutes, &c. But 
not Executions, or Writs of Error; tho' a Re- 
leaſe of all Suits, will be a Bar to an Execution : 
The Releaſe of all Actions may not diſcharge a 
Covenant before broken; but by Releaſe of Co- 
venants, a Covenant- not broken may be releaſed. 
Releaſe of all Quarrels, &c. amounts to a Re- 


leaſe of all Actions. Lit. 406, 1 Inſt. 285, 292, 


L Rep.112. 4 Rep. 63. | 

By a Releaſe of all Debts, Debts upon Speci- 
alties, Executions, &c. are diſcharged: And a 
Releaſe of all Duties, diſcharges all perſonal Ac- 
tions, Judgments, Executions and Obligations; 
but Releaſe of all Dues will not bar a Writ of 


Account, there being nothing due before Account 


made up. A Releaſe of all Actions may be a 
good Bar in Account. By Releaſe of all Demands, 
all Rights and Titles to Lands, Conditions before 
broken or after, Covenants broken, Rents, An- 
nuities, Debts, Duties, Contracts, Obligations, 
Recognizances, Statutes, - Judgments, Executions, 
c. all manner of Actions Real and Perſonal, 


are barred and diſcharged ; for this is the beſt 
- Releaſe of all, and includes in it moſt of the o- 


thers. 2 Roll. Abr. 404; Lit. 508. 1 Juſt: 291, 
8 Rep. 153. Dyer 56. "TER. 10 
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The Releaſe of all Demands, altho' ſo extenſive, 
is no Bar in a Writ of Error, to reverſe an Out- 
lawry, nothing being de Handen by ſuch Writ: 
It muſt be releaſed by ſpecial Words. A future 
Act may not be relesſed by Releaſe of all De- 
mands; and a Releaſe before any Rent due, of 
all Demands that the Releſſor had or ſhould-have 
àgainſt the Releſſee, hath been adjudged not to 
releaſe the accruing Rent. An Obligation ſubſe- 
quent is not diſcharged or avoided by this Re- 
teaſe : Though where a Man is bound in a Bond 
to pay Money at a Time to come, a Releaſe be- 
fore will be a good Bar ; as it is a Debt preſently, 
though payable afterwards. 8 Rep. 152. 1 Inſt. 
291. 1 Lev. 99. 2 Lev. 210. Lit. 51% 

A Releaſe to one Perſon, where there are ſeveral 
jointly bound, &c. diſcharges the others: And an 
Acknowledgment under Hand and Seal that a 
Debt is ſatisfied, is a good Releaſe of ſuch Debt. 
2 Roll. Abr. 410. 9 Rep. 52. 


Form of a Releaſe of Perſonal Act ions. 


"NOW all Men by theſe Preſents, That [ 

, A. B. of, Cc. have remiſed, releaſed 
and quit claimed, and by theſe Preſents do for 
* me, niy Heirs, Executors and Adminiſtrators, 
© and every of them, remiſe, releaſe, and for ever 
, * quit-claim unto C. O. of, Cc. his Heirs, Exe- 
* cutors and Adminiſtrators, and every of them, 
all and all Manner of Perſonal Actions, Suits, 
© Debts, Duties, Sum and Sums of Money, Claims 
© and Demands perſonal whatſoever, from the 
Beginning of the World until the Day of the 
© Date hereof. In Witneſs, &. _ 
D 
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The Form of a General Releaſe of all 
e N Demands; 


NOW All Men by theſe Preſents, That I 
0 A. B. of, & c. have remiſed, releaſed; 
© and for ever quit- claimed, and by theſe Pre- 
© ſents do for me, my Heirs, Executors and Ad- 
© miniſtrators, remiſe, releaſe, and for ever quits 
© claim unto C. D. of, &c. his Heirs, Executors 
© and Adminiſtrators, all and all manner of Action 
© and Actions, Cauſe and Cauſes of Action and 
* Actions, Suits, Bills, Bonds, Writings, Obliga- 
© tions, Debts, Dues, Duties, Reckonings, Ac- 
counts, Sum and Sums of Money, Judgments, 
* Executions, Extents, Quarrels, Controverſies, 
ITreſpaſſes, Damages and Demands whatſoever, 
[ 4 
c 
4 
c 
0 
c 
0 
= 


both at Law and in Equity, or otherwiſe how- 
ſoever, which againſt him the ſaid C. D. I ever 
had, now have, or which I, my Heirs; Execu- 
tors and Adminiſtrators, ſhall or may have, 
claim, challenge or demand, for or by Reaſon 
or Means of any Act, Matter, Cauſe or Thing, 
from the Beginning of the World to the Day of 
the Date of theſe Preſents. In Witneſs, &c. 


I now come to Tenures and Holdings of Lands, 
by the Common Law, which are, ; 


1. In Fee-fimple. 5. In Dower, 
2. In Fee-tail, 6. For Term of Life. 
3. In Tail, after Poſ- 7. For Term of Years, 
ſibility of Iſſue. 8. At Will, G. 

4. By the Curteſy. | | 


1 Tenant 
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1. Tenant in Fee-ſimple is where one hath 
Lands and Tenements of Inheritance, To hold 
to him and his Heirs for ever: To have Fee is to 
have an Inheritance; and to have Fee-fimple im- 

lies, that it is without Limitation to what Heirs; 
ut to Heirs generally. And a Man cannot have 
a greater Eſtate. 1 1nſt. 1,2, FA * 

The Word Heirs makes the Inheritance: And 
an Eſtate granted, to hold to a Man. for ever, or 
ro him and his Aſſigns for ever, is only for Life, 
the Words 57 Heirs being wanting. A Gift to 
one and his Children, and their Heirs, is a Fee- 
Gmple to all jointly. that are alive: Though if 
Lands be given to a Man and his Heir, in the 
Singular Number, it is but for Life; and the Heir 
cannot take by Diſcent, he being but one, and 
therefore ſhall take nothing. Where Lands are 
given or granted to a Man and his Succeſſors, this 
creates no Fee · ſimple; except it be to a Corpora- 
tion, when it doth. 1 rſt. 8, 9. Lit. SebF. 1. 

A Fee · ſimple determinable upon a Contingency 
is a Pee to all Intents; tho? not fo durable as an 
abſolute Fee: And there are ſaid to be three Sorts 
of Fee ſimple; Fee abſolute. to a Man and his 
Heirs for ever; Fee · ſimple conditional, when the 
Eſtate is deſeaſible by not performing a Con- 
dition; and a qualified Fee, which may be de- 
ſeated by a Limitation, & r. But a Fee Conditio- 
nal or Qualified, are not properly Fee - ſimple. A 
Rent or Annuity is granted to one and his Heirs, 
this is a Fee-ſimple Perſonal: Vaugh. 273. 1 
Inſl. 2, 18. 10 RH 89. | 

At the Common Law, all Eſtates were Fee- 
ſimple ; and all other Eſtates are derived out of 
it, ſo that there muſt be a. Fee at laſt in ſome 
Body: But a Fee- ſimple cannot be limited upon 

| 2 
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a Fee · ſimple; nor may any Remainder, as it is an 
abſolute Eſtate, and nothing can be after. it. 
Although Fee- ſimple is the moſt ample Eſtate, it is 
ſubje& to many-{ncumbrances, &'c. 4 Inſt. 206. 
Dyer 33. 1 Ploud. | e 

In pleading Eſtates in Fee: ſimple, it may be 
generally alledged; but Eſtates- Tail, & c. are to 
be particularly ſneẽn. 1 Iuſt. 11, 303. 1 

2. Tenant in Tail is when a Man hath an 
Eſtate of Inheritance, limited to him and the 
Heits of his Body begotten, or to be begotten. 
Hete the Word Body makes the Eſtate- tail, 
which may be reſtrained to Males or Females of 
the Body; and there muſt be the Word Heirs. 1 


Iuſt. 20. 


All Lands of -Inheritance, and Inheritances ſa- 


vouring of the Reality, may be entailed; Rents, 
Profits; Uſes, Offices, Cc. which concern Lands, 
or certain Places, Oc. Byt where the Grant of 
an Inheritance is meerly Perſonal, or exerciſed 
with Chattels, and not iſſuing out of Land, no 
Entail may be made: And a Leaſe for Years to 
a Man and the Heirs of his Body, will be void; 
becauſe the Chattel cannot be turned into an In- 
heritance; but it may be aſſign'd in Truſt to 
permit the Iſſue in Tail, &c. to receive the Pro- 
fits. It is incident to the Eſtate of Tenant in 
Tail, to be diſpuniſhable of Waſte; that the Wiſe 
of the Donee ſhall be endowed; and the Husband 
of a Feme Donee be Tenant by the Curteſy; that 
the Tenant in Tail may ſuffer a common Reco- 
very; and that ſuch Tenants may levy a Fine to 
bar Iſſues, Cc. alſo they may make Leaſes ac- 
cording to the Statute 32 H. 8. and by Cuſtom 
grant Lands by Copy, Cc. 1 Iiſt. 19, 224 4 


In 87. 10 Rep. 38. "A - 
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The Tenure in Fee-tail is General, where any 


Lands or Tenements are given to a Man and the 


Heirs of his Body begotten, or to a Woman and 
the Heirs of her Body begotten ; or it is Special, 
when Lands and Tenements are given to a Man 
and his Wife, and to the Heirs of their two Bodies 
begotten :- In the firſt Caſe, whatever Woman 
the Man takes to Wife, or whatever Man the Wo- 
man takes to Husband, the Iſſue by any of them 
may inberit one after another ; but in the. laſt 
Caſe, none ſhall inherit but thoſe that are begot- 
ten by the Man and his Wife particularly named, 
And with reſpect to theſe Eſtates it is held, that 
a General Tail and Special Tail may not be cre- 
ated at one and the ſame Time; if they are, the 
General, which is greater, will fruſtrare'the. Special | 
'Litt. 14, 16. 1 Inſt, 20, 28. 
Wbere Lands are given to the Husband pol 
Wife, and the Heirs of their Bodies, both of them 
have an Eſtate in Special Tail: If Lands and 
Tenements are given to a:Man and his Wiſe, and 
to the Heirs of the Body of the Man, the Huſ- 
Pand hath an Eſtate in General Tail, and the 
Wife an Estate for Life; becauſe the Word Heirs 
relates generally: to the Body of che Husband. And 
if the Eſtate is made to the Husband and Wife, and 
to the Heirs of the Body of the Wife, there the 
Wife hath an Eſtate in Special Tail, and the Huſ- 
band for Term of Life only; the Word Heirs re- 
Hrting to the Body of the Wife to be begotten by 
that Particular Husband, If an Eſtate be limited to 
2 Man's Heirs which he ſhall beget on his Wife, it 
creates a Special Tail in the Husband, but the Wife 
wy be intitled to nothing. 1 Inſt. 22. Lit. 26. 
An Eſtate-Tail may be by Implication ; where 
7 Man gives Lands to os Son for Life, and " 
18 


— r 8 


Ok Eſtates, Anceſtozs, Beirs, &c. 279 


his Deceaſe, to the Iſſue of his Body, &c. and far 
Want of ſuch Iſſue, Remainder over: And in 
this Caſe it was held, tbat a Recovery by the 
Son was well ſuffered. Lands given to Perſons 
that are unmarried, and the Heirs of their Bodies, 
is a good Eſtate-tail; ſo if given to a married 
Man, and another Man's Wife, for the Poſſibility 
that they may intermarry. 1 Inſt. 25. 10 Rep. 
50. 15 H. 7. 3 Salk. 296. 1 8 
Intails are generally created upon Marriage Set- 
tlements; and were introduced by the Statute 
of Meſtm. 2. 13 Ed. 1. And if Tenant in Tail 
die without Iſſue, the Donor or his Heirs may 
enter as in Reverſton. Lit. 18. | 
3, Tenant in Tail after Poſſibility of Iſſue ex- 
tint is where any Lands, Cc. are given to 3 
Man and his Wife in Special Tail, and either of 
them dies without Iſſue had betwixt them, the 


Survivor hath an Eſtate in Tail after Poſſibility of 


Iſſoe, &c. Lit. 32. 5 | 
None can have this Eſtate but the Donee in 
Special Tail; on a General Tail it cannot be, by 
Reaſon of the Poſſibility of Iſſue: And if the Do- 
nees in Special Tail have Iſſue, and the Iſſue die 
without Iſſue, ſo that there is none leſt which 
may inherit by Force of the Entail ; the Survivor 
of the Donees will have an Eftate-tail after Poſ- 
ſibility of Iſſue. And theſe Tenants are not pu- 
niſhable for Waſte, like unto Tenants for Life, &c. 
1 Inſt. 27, 29. | Ew - 
If one gives Land to a Man and his Wiſe, and 
the Heirs of their two Bodies, and they live till 
each of them are one hundred Years old, and 
have no Ifſue; yet do they continue Tenant in 
Tail, for that the Law ſeeth no Impoſſibility of 
having Children: But when a Man and his Wife 
oy | T4 are 


— 
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are Tenants in Special Tail, if the Wife die without 
Iſſue, there the Law ſeeth an apparent Impoſſibi- 
lity, that any Iſſue that the Husband can get 
ſhould inherit the Eſtate. 1 Inſt. 28. | 

Eſtates in Tail after Poſſibility of Iſſue, &'c. now 
ſeldom happen, fuch Accidents being guarded a- 
gainſt by Settlements: n 

4. Tenant by the Curteſy is when a Man ta- 
keth a Wife ſeiſed in Fee-fimple, or in Fee: tail 
_ of Lands or Tenements, or ſeiſed as 

eireſs in Special Tail, and hath Iſſue by her 
Male or Female, born alive, which by any Poſ- 
fibility may inherit, and then the Wife dies; the 
Husband ſhall hold the Land during his Life, by 
the Curteſy of England, being a Privilege not al- 
lowed in any other Kingdom. 1 Iuſt. 29. 

If a Woman Tenant in Tail general takes a 
Husband, and hath Iſſue by him, which Iſſue 
dieth, and the Wife alſo ſome Time afterwards 
dies in the Life-time of the Hasband, without 
having any further Ifſue, here the Husband ſhall 
be Tenant by the Curteſy; for though the Eſtate- 
tail be determined, yet the Husband is entitled by 
the firſt Iſſue before the Eſtate was ſpent. And 
four Things are requiſite to Eſtate by the Cur- 
teſy ; Marriage, Seiſin, Iſſue, and Death of the 
Wife: And this ought to begin by the Iſſue, and 
be conſummate by the Wife's Death ; and the E- 
ſtate of Tenant by the Curteſy ſhould avoid the 
immediate Diſcent. Terms de Ley 206. 1 Taft. 30. 

Where Lands deſcend to the Wife, after Iſſue 
by her, the Husband fhall be Tenant by the 
Curteſy : But if Lands be given to a Woman, and 
the Heirs Male of her Body, and ſhe hath Iſſue 
by her Husband a Daughter, and then dies ; the 
Husband fhall not be Tenant by the mg 

3 or 
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for this Iſſue cannot poſſibly inherit the Lands. 
1 Inſt. 29. | 

And of a bare Right, Title, Uſe, or of a Re- 
verſion, or Remainder expectant, a Man may not 
be Tenant by the Curteſy; nor of a Seifin in 
Law: Though of a Rent in Fee, or of an Ad- 
vowſon, if the Wife die before Rent is due, or 
the Church becomes void, the Husband may be 
Tenant by the Curteſy ; becauſe it was out of his 
Power to procure any other Seifin. 1 Inſt. 30. 
F. N. B. 149. . : 

F. Tenant in Dower is where a Man is ſole 
ſeiſed of Lands and Tenements in Fee-ſimple, Fee- 
tail General, or as Heir in Special Tail, and mar- 
ries a Wife, and dies; the Wife by the Common 
Law, after the Death of her Husband, ſhall have 
a third Part of ſuch Lands and Tenements as were 
her Husband's, at any Time during the Cover- 
ture, to hold during her Life, whether ſhe hath 
Iſſue by him or not: And 'tis not neceſſary that 
Seiſin ſhould continue to the Death of the Huſ- 
band; for if he aliens the Land, &c. the Wife 
ſhall nevertheleſs be endowed. 1 Inſt. 30, 32. 

A Wife may have Dower of the Principal Meſ- 
ſuage, (not being a Caſtle) Lands, Tenements, 
Cc. And of a third Part of a Reverſion, expec- 
tant on a Term for Years, and the Rent reſerved 
thereupon ; but not upon a Reverſion on a Leaſe 
for Life, &c, The Wife ſhall have her Dower, 
where Lands were recovered againſt the Husband, 
by Default or Covin: And it is much favour- 
ed in Law, being for the Benefir of Widows. A 
Wife of one Non Compos, of an Ideot, Outlaw, 
ot a Man attainted of Felony, may be endowed ; 
though not of one attainted of Treaſon, nor the 
Wife of an Alien, Cc. And if a Wife commit 
F | | Treaſon, 
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Treaſon or Felony, ſhe ſhall forfeit and loſe her 
Dower. 1 Inſt. 35. 2 Inſt. 435. 13 Ed. 1. 

To entitle Dower there muſt be three Things, 
Marriage, Seiſin, and Death of the Husband: At 
Common Law, Dower is aſſigned by the Sheriff, 
by Virtue of the King's Writ ; or by the Heir, &c. 
by Agreement among themſelves. By. Statute, the 
Widow fhall immediately after her Husband's 
Death have her Marriage Inheritance, and remain 
in bis chief Houſe forty Days, in which Time ſhe 
ſhall have her Dower, @c. 1 Toft. 32, 392. 
Magus Charta 9 H. 3. c. 7. 

If a Woman be deforced of her WMD ſhe ſhall 
recover Damages, viz. the Value thereof from 
her Husband's Death: But where the Wife levies 
a Fine with her Huiband, it bars Dower. 13 


Ed. 1. 
6. Tenant ſor 1 of Life is where 2 Man 


lets Lands to one for this own, or another Perſon's 


Life: And the Leſlee is called a Freehold Tenant ; 
hut this is underſtood to be the leaſt Eſtate of 
Freehold. Lit. Ten. 28. 

If a Man makes a Grant of Lands, Tenements, 
Cc. to another, and therein expreſs no Eſtate, it 
has been held, that the Leſſee or Grantee has 
thereby. an Eſtate during Life: And if a Leaſe or 
Grant be made to a Man, during the Lives of two 
others, and doth not ſay of the Survivor of them; 
by Conſtruction he hath a Freehold during the 
Liſe of the Survivor. Alſo where a Man grants an 
Eftate, for ſo long as the Grantee ſhall dwell in 
ſuch a Houſe, or any like uncertain Time; the 
Leſſee hath in Judgment of Law an Eſtate for 
Life determinable, if Livery be made: And he 
may plead, that by Force thereof he was ſeiſed 
generally for Term of Life. 5 Rep. 9. 1 Tuff. * 
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A Leaſe is made to a Man and his Aſſigns, 
to hold to him during Life, and the Lives of two 
other Perſons; here is no Merger of the Lives of 
the others; for the Leſſee hath but one Eſtate, 
by one and the ſame Deed, with this Limitation, 
viz. during his and the other two Lives: And 
though the Leſſee can have it no longer than his 
own Life, yet his Aſſignee ſhall have the Benefit 
of it ſo long as the other two are living. Bur 
where a Perſon ſeiſed in Fee demiſed and granted 
to one, to hold to him, and alſo to two others 
for their Lives, and the Life of the ſucceſſive 
longer Liver; it was held, that none ſhould take 
but the firſt Perſon, becauſe. he was only Party 
to the Deed, and the reſt not named but in the 
Hahendum : So that they could not take but by 
way. of Remainder ; which here could not be 
joint, becauſe of the Word ſucceſſive, &c. nor in 
Succeſſion, it not being ſaid ſucceſſively, as named 
in the Deed. 5 Rep. 13. Raym. 143. Hob. 313. 
The Grant of a Manor or Lands with Livery, 
that at the Time of the Leaſe or Grant made are 
worth Twenty Pounds per Annum, until a Hun- 
dred Pounds are paid, is an Eſtate for Life, deter- 
minable upon levying the Money, the annual Pro- 
fits being incertain : But if a. Man grants a Rent 
of Twenty Pounds a Year, until One Hundred 
Pounds are paid, there the Grantee hath an Eſtate 
but for five Testa 1 lat. Ha „ 

If Tenant for Life ſhall remain beyond the Seas, 
or elſewhere abſent himſelf by the Space of Seven 
Vears together, and no ſufficient Proof be made 
of his Life; in any Action to be brought by the 
Leſſor or Reverſioner, ſuch Perſon ſhall be ac- 
counted dead: And the Judges on any ſuch Ac- 
tion brought, ſhall direct che Jury to give their 

5 Verdict, 
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Verdict, as if the Party was dead. But if ſuch 
Perſon ſhall return from abroad, or be made ap- 
Pear to be living; he ſhall recover the Profits of 
the Land with Intereſt, for the Time he bath 
been kept out of the ſame. Star. 19 Car. 2.c. 6. 
And by a Statute ſince made, Perſons in Remain- 
der or Reverſion of any Eftate, after the Death 
of another, on Affidavit in the Court of Chan- 
cery, that they have cauſe to believe fuch other 
Perſon dead, and his Death concealed, & c. may 
move the Lord Chancellor to order ſuch Perſon to 
be produced ; and if he be not produced, he ſhall . 
be taken as dead, and thoſe in Reverkbn may en- 
ter upon the Eſtate, 6 Ann. c. 18. 18 
7. Tenant for Term of Years is when Lands or 
Tenements are let to another Perſon for a certain 
Term or Number of Years to come, and the Leſ- 
ſee enters on the Lands by Vittue of this Leaſe, 
then he is called Tenant for Term of Years. 1 
Inſt. 24. Ay 5; | 
A Term is granted to a Man for eighty Years, 
if he lives fo long; this Term determines by his 
Death: And a Leaſe for One Thouſand Years is 
not a Freehold, or of ſo high a Nature as an E- 
ſtate for Life. If Tenant for Life, and he in 
Remainder in Fee make a Leaſe for-Years by In- 
denture, rendring Rent; it is during the Life of the 
Tenant for Life, the Leaſe of Tenant for Life, and 
the Confirmation of him in Remainder; and after 
the Death of Tenant for Life, it is the Leaſe of 
him in Remainder: And in an Action brought up- 
on ſuch Leaſe, during the Life of Tenant for 
Life, the Declaration muſt be on a Leaſe made 
by him only, &. 1 Rep. 153. 1 Inſt. 45. Cro. 
Car. 154. Dyer 235. | N | 
aka a Wherg 
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Where a Man had a Term for Tears in the 
Right of his Wife, made a Leaſe thereof to com- 
mence after his Death; he died, and the Wife ſur- 
vived, and this was held good againſt the Wife: 
For the Husband during his Life might have fold 
the whole Term which his Wife had in it, or any 
Part of the Term; but the Wife ſhall! have fo 
much thereof as is undiſpoſed of by the Husband. 
If a Man is ſeiſed of any Eftate in Fee- ſimple, or 
Fee-tail,, in Right of his Wife, or jointly with 
her; the Wife is to join with the Husband in 
Leaſes to be good againſt her Heirs, as is directed 
by Stat. 32 H. g. c. 28. 1 Inft. 44, 46. Poph. 5. 
One poſſeſſed of a Term for forty Years grants 
to another ſo many of the Years as ſhall be to 
come at the Time of his Death; it is void for Un- 
certainty : But if the Land had been demiſed, to 
hold after the Death of the Leſſor, for twenty 
Years, Oc. it had been good. 1 Rep. 155. 2 
Rep. 36. | . 

8. Tenant at Will is where Lands are let to 
hold at the Will of the Leſſor; here the Leſſor 
may put out the Leſſee when he pleaſeth: But 
i the Leſſee ſows the Land, and before the Corn 
is ripe the Leſſor him out; yet the Leſſee 
ſhall have the Corn. Lit. 63. 

If a Man enters into Land by Conſent of the 
Owner, he is Tenant at Will: So where a Man 
is in Poſſeſſion, and has paid any Rent to the 
Landlord, tho but a. Quarter's Rent, and altho? 
there was no Agreement between the Owner of 
the Land and the Tenant, this may be a good 
Tenancy at Will; for it ſhall be preſumed the 
Rent, was received upon ſome private Contract. 
Raym. 147. 2. Lill. Ahr. 151. 
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A Leaſe at Will ought regularly to be at the 
Will of both Parties; and the Leſſor and Leſſee, 
where the Eſtate is at Will, may determine the 
Will when they pleaſe: But if the Leſſor doth it 
within a Quarter, he ſhall loſe that Quarter's 
Rent; and if the Leſſee doth it, he muſt pay a 

arter's Rent ; he ſhould determine his Wilt on 
the very Day of Payment of the Rent, If a Man 
makes a Leaſe at Will, and dies, the Leaſe is de- 
termined; and if the Tenant continues in Poſſeſ- 
ſion, he is Tenant at Sufferance. 1 Inſt. 55, 57. 
2 Salk. 413. 
Words ſpoken off from the Land by the Leſſor 
will not determine the Will, until the Leſſee hath 
Notice thereof: But an actual Entry in the Ab- 
ſence of the Leſſee will determine it. And the 
Leſſor may come upon the Land, and forbid the 
Leſſee to hold any longer ; or he may enter there- 
upon, in the Preſence of Witneſſes, and ſay, I do 
here enter and take Poſſeſſion of this my Land, &o. 
and fo ouſt the Tenant at Will. 1 Inſt. 56, 57. 

Tenant at Will is not bound to repair, as Te- 
nant for Years is; but if he commit voluntary 
Waſte, Action of Treſpaſs may be had againſt him: 
T hough for permiſſive Waſte there is no Reme- 
dy. 1 Inſt. 57. 5 Rep. 13. 
. Tenants for Term of Life, and Term of Years, 
vide more of under Title Leaſe. 

In this Place I ſhall take ſome Notice of Copy- 
hold and Cuſtomary Tenures, which I ſhall divide 
into, 


1. Copyhold Eſtates held for Lives. 
2. Copyholds in Fee, and their Qualities, 
3. Copyholder's Widow's Eſtate. 
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1. Tenant by Copy of Court-Roll, or Copy- 
hold Tenant, is ſuch who holds Lands or Tene- 
ments of his Lord, for Life, or in Fee, by Copy 
of Court-Roll, made by the Steward of the Lord's 
Court: And a Copyholder in former Times had 
but an Eſtate at Will, in 28 of Law; but 
how by the Cuſtom. of the Manor, theſe Eſtates 
are deſcendible, and the Heirs of the Tenaats ſhall 
inherit. Lit. Ten. 40. 

This Tenure is called Baſe-Tenure, becauſe 
held at the Will of the Lord: But the Eſtate of 
a Copyholder is not merely at the Lord's Will, but 
ad Voluntatem Domini Secundum Conſuetudinem 
Manerii; fo that the Cuſtom of the Manor is 
eſſential to Copyhold Eſtates; for without a 
Cuſtom, or if Copyholders break their Cuſtom, 
they are ſubje& to the Will of the Lord; and as 
a Copyhold Eſtate is created by Cuſtom, fo tis 
guided by it. 4 Rep. 21. 

Copy bold Land cannot be made at this Day; 
for the Pillars of a Copyhold Eſtate are, That it 
hath been demiſed Time out of Mind by Copy 
vf Court-Roll ; and that the Tenements are Par - 
cel of or within the Manor. A Manor is loſt 
where there are no Cuſtomary Tenants or Copy- 
holders: And if a Copyhold comes into the Hands 
of the Lord, and he leaſes it for one Year, or 
Half a Year, or for any certain Time, it can ne- 
ver be granted by Copy after; and if a Copy- 
holder bargains and ſells his Copybold to a Leſſee 
for Years, &c. his Copyhold is extinguiſhed. 1 

Inſt. 58. 4 Rep. 24. 2 Danv. Abr. 176, 205. 
ITbeſe Copyhold Eſtares are moſt commonly 
for three Lives: And when any Copy holder for 
Life refuſeth to pay his Rent; or upon Sum- 
mons refuſes to come to Court and be ſworn = 
the 
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the Homage, or to make Preſentment; if he com- 


mits voluntary Waſte, or cuts down Timber or 
his Copyhold Lands, except it be for Reparations, 


they are Forfeitures of his Copyhold: But a Copy- 


holder for Life committing Waſte ſhall not for- 
ſeit the Eſtate of him in Remainder: And Action 


of the Caſe lies for him in Remainder againſ 


Copyholder for Life that commits Waſte, A Co- 
1 may make a Leaſe for one Year of his 

ſtate, by the general Cuſtom, and no more, 
without incurring a Forfeiture ; but he may make 
ſach Leaſe for a Year, and covenant with the 
Leſſee that after the End of that Year, he ſhall 
have the ſame for another Year, and ſo during 
the Space of ſeven Years, &c. Cro. Eliz. 880. 
Cro. Car. 7. 3 Lev. 128. Cro. Jac. 300. Mod. 


Ca. 468. 


The. Grant of Copyhold Eſtates regularly paſ- 
ſeth by Surrender and Admittance : A Copy- 
holder cannot transfer his Intereſt to a Stranger, 
otherwiſe than by Surrender to the Lord, to the 
Uſe of him that is to have the Eſtate. By the 
common Cuſtom of Copyhold Eſtates, Copyhol- 
ders may furrender in Court, and need not al- 
ledge any particular Cuſtom for it: Though if 
they ſurrender out of Court, into the Hands of 
the Lord by Cuſtomary Tenants, Cc. particular 
Cuſtom mult be pleaded; Surrenders may be made 
by Attorney, but not Admittances. Copyholder 
for Life pleaded a Cuſtom, that every Copyholder 
for Life might in the Preſence of two other 
Copyholders appoint who ſhould have his Eſtate 


after his Death, without any Surrender to his 


Uſe; and that thoſe: Copyholders might aſſeſs a 
Fine, &c. and it was adjudged a good Cuſtom, 
And by the Cuſtom of ſome Manors, where 
4 Copy- 
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Copyhold Lands are: granted to two or more per- 
ſors, for their Lives; the Perſon firſt named in 
the Copy may ſurrender all the Lands. 1 Juſt. 
58, 59. 9 Rep. 75. 1 Roll. Abr. 500. 4 Leon. 
233-518 Ne A , de 

A. Cuſtom to compel a Lord to make a Grant, 
is againſt Law; though it may be good to admit a 
Tenant. On Admittances, a Fine is paid to the 
Lord; and Fines may be due on every Change 
of the Lord or Tenant, and are either certain by 
Cuſtom, or uncertain; but muſt be reaſonable: 
In Caſe of Surrender, it is ſaid the Lord may 
make what Fine he pleaſes. A Heriot is due to 
the Lord of the beſt Beaſt, or other Thing, upon 
the Death of a Copyholder for Life, or in Fee; 
and is diſtinguiſhed into Heriot-Cuſtom and He- 
riot Service; for the firſt the Lord may ſeize any 
Beaſt of the Tenant any where, and for the laſt 
may diſtrain on, the Land, Cc. And a Lord may 
take a Diſtreſs of any Man's Beaſts which are 
upon the Lands, and retain them until the Heriot 
is ſatighed. Moor 788, 4 Rep. 27, 28. Coke Co- 
pybold.'24, 31. Ploud. 96. 1 | 

2. A Copyhold Eſtate in Fee is Copyhold of 
Inheritance, to hold to a Man and his Heirs. 
Where there is Tenant for Life, Remainder in 
Fee of .a Copyhold ; he in Remainder may ſur- 
render his Eſtate: The Admittance; of Copy- 
holder for Life is an Admittance of him in Re- 
mainder; and the Remainder Man may after the 
Death of Tenant for Life, ſurrender without be- 
ing admitted. Cro. Elix. 504. 3 Leon. 329- 

In Admittance of Copyhold Tenants upon vo- 
luntary Grant, the Lord is Proprietor; but in 
Admittance upon Surrender, or by Diſcent, he is 
only an Inſtrument of Conveyance; On a Sur- 

render, 
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enter on the Land, and receive the Rents, &. 
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render, the Perſon making it, continues Tenant 
till the Admittance of the Surfenderee ; but he 
cannot paſs away the Land, or ſubject it to any 
other Incumbrances than at the Time of the Sur- 
render: And *till Admittabee, Which is the Gi. 
ving of Poſſeſſion, the Tenant hath not an E- 
ſtate therein "which he may ſurrender. But the 
Heir of a Copyholder may enter, and bring Treſ- 
paſs, beſote Admktance, he being in by Diſcent; 
and may furrender before his — th h 
he is not a complete Tenant, te be ſworn of t 

Homage Jury, or maintain i 'Plaint i in the Lords 
Court. A Sutrender out of Court is to be pre- 
fented at the next Court; add if the Surtenderot 


or Sarrentlerce die before Preſentment, it is held 


a Preſentment afterwards makes it good: 'Tenants 
refuſing to preſent are compellabſe in the Lord 
Gourt; and the Lord not py 5 4 'may be 
compelled to | in Chancery. Rep. 27, 2 
Comp). Cop. Seti. 39. Lite, Rep. 0 Gre El 1 


90. 
If the Heir of a Copybolder in Foe; being of 


Age, do not come in and be admitted, upon 
three folemn Proclamations, made at three ſeveral 
Courts, if the Death of his Anceſtor be preſented, 
he may forfeit his Eſtate: But if an Infant come 
not in to be admitted, it is ho Forfeiture; fo one 
beyond Sea; &c. And by particular Cuſtom theſe 
Forfeitures may be mitigated, and the Copyholder 
only amerced. By a late Statute, no Infant, o: 
Feme Covert, ſhall forfeit any Copyhold Lands 
for their Neglect to come to Court to be admit- 
ted, or Refuſal to pay any Fine; but on their 
Defaults, the Lord or his Steward may name 2 
Guardian or Attorney, and ſo admit them; and 


till 


* * 8 - - 
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*ll the uſual Fine is paid. 4 Rep. 27. Star. 7 
CO ESD TT TT 7, HE 9 4 
Some Statutes extend to Copyhold Lands, and 
ſome not; the Statutes of Fines, bar Copyhold 
Eſtates; and they are within the Statutes of Li- 
mitation; and the Acts againſt Bankrupts: But 
Copyholds are not within the Statute of Join- 
tutes, 6r of Uſes; nor ſhall be extended in Exe- 
cution, &c. A Copyhold cannot be entailed by 
Statute, but by Culfem it may; and as Copyholds 
may be entailed by Cuſtom, ſo by Cuſtom may 
the Tail be cut off by Surrender: And x Surten- 
det may be to the Uſe of 4 Man's Will, c. A 
plaint may be made in the Court of the Manor, 
in nature of a real Action; and a Recovery ſhall 
be had "thereon agtinſt "Tenant in Tail, which 
ſhall Bea Diſcontintanee to the Eſtate- Tall. Cro. 
Eliz. $79. 4 Rep. 22. I Inſt. o. 1 Brownl. 121, 
Stat. 18 Eu. 1. 259 & 32 H. 8. 13 EL ce. 

Copy holds deſcend according to the Rules and 
Maxims of the Common Law: But Copyhold 
Inherikantes have nb wcollateral Qualities, which 
do not concern the Diſcent; as to make them Aſ- 
ſets, to bind the Heir; or whereof the Wiſe may 
be endowed, c. Tho' by particular Cuſtom, a 
Husband may be Tenant by the Curteſy, and the 
Wife be Tenant in Dower, Cc. Cro, Eliz. 148, 
361. | ms EY 

3. The Copyholder's Widow's Eſtate is created 
by Cuſtom ; and in ſome Manors every Man's 
Life bath a Widow's Eſtate annexed to it, and 
in others only thoſe Lives that are Purchaſers, 

As this Tenure dufing Widowhood ariſes out 
of the Husband's Eſtate; therefore his Admit- 
tance is the Admitrance of her: And ſhe who 
hath a Widow's Eftate by the Cuſtom of the 
HOT U 2 Maner, 
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292 Df Eſtates, Anceſtozs, Heirg, &c. 
Manor, on the Death of her Husband is not o- 
bliged to pay a Fine to the Lord, &c. her Eſtate 
being only a Branch of the Husband's. Alſo 
when a Cuſtom is, that the Wife of every Copy- 
holder ſhall have her _Free-Bench, after the 
Death of the Husband, the Law caſts the Eſtate 
upon the Wife, ſo that ſhe ſhall have it before 
Admittance, Oc. Hutt. 18. Hob. 181. 2 Dauv, 

But where a Wife is entitled to her Free- Bench 
by Cuſtom, and a Copyholder in Fee ſurrenders 
to the Uſe of another, and then dies, it hath been 
adjudged that the Surrenderee ſhould have the 
Land, and not the Wife ; becauſe the Wife's Ti- 
tle doth not commence till after the Death of her 
Husband ; but the Surrenderee's Title begins by 
the Surrender, and the Admittance relates to that, 
1 Inft. 59. 1 Salk, 185, 6 8 

A married Woman may receive a Copyhold 
Eſtate by Surrender from her Husband, becauſe 
the comes not in immediately by him; but by 

the Admittance of the Lord according to the Sur- 

render, A Feme Covert is to be ſecretly exami- 
ned by the Steward, on her ſurrendering, her E- 
ſtate. 4 Rep. 29. 1 Inſt. 59. 

IT any Copyholder, paying the Services due, 
be ejected by the Lord, he or ſhe ſhall have Treſ- 
paſs againſt him. 4 Rep. 21. 


Form of a Grant of 8a.Copybold Eſtate. 


Manor of * T a Court Baron of J. P. 
B.— © Eſquire, Lord of the Ma- 
N © nor aforeſaid, held for the ſaid 
* Manor, the Day of, &c. in the 

« Eighth 


; 
Fo 


„„ ©. Mi. GE... — ons 


& % ww" - 


k — - Sd 


 * reſpited, until, Cc. Dared by Copy of the Rolls 
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© Lord George the Second, by the 
© Grace of God, King of Great 
© Britain, France and Ireland, De- 
© fender of the Faith, &c. and in 
© the Year of our Lord 1734. be- 
£ fore T. M. Gentleman, Steward 
© there, it was Inrolled among 
* other Things, as follows: 


c T this Court, came A. B. and took of the 
0 Lord of the Manor aforeſaid, by the De- 
© livery of the Steward aforeſaid, one Meſſuage 


© or Tenement, and Thirty Acres of Land, Mea- 
© dow and Paſture, with their Appurtenances, 


© within' the aforeſaid Manor, late in the Tenure 
© of C. D. deceaſed : To have and to hold the ſaid 


'* Tenement, and thirty Acres of Land, with all 


and fingular the Appurtenances, unto the afore- 
* ſaid A. B. and alſo to E. and V. his Sons, for 
© the Term of their Lives, and the Life of either 
of them longeſt living ſucceſſively, at the Will 
© of the Lord, according to the Cuſtom of the 
* Manor aforeſaid ; By the Rent of Six Shillings 


and Eight Pence by the Year, and for a Heriot 


when it happens, Twenty Shillings, and by all 
© other Rents, Works, Suits, Cuſtoms and Ser- 
* vices therefore due, and of Right accuſtomed ; 
© and for ſuch Eſtate and Entry fo in the Pre- 
© miſſes had, the aforeſaid A. B. gives to the Lord 


_ © for a Fine Seventy-five Pounds before-hand paid, 
_ © arid ſo he is admitted Tenant thereof, and does 


* his Fealty, but the Fealties of the others arc 


© of 


91 


FEighth Tear of the Reign of the 


— * — 
. At oi Iiot SS == + 2s =. 


* of the aforeſaid Court, the Day and Year a- 
© boveſaid.” F 


Examined with the Rolls | a | 


By me 4 M. Steward there, 


The Form of a Surrender and New Grant 
of Cop hold Lands. 


. AY this Court came E. B. who. claims to 
11 bold for the Term of his Life, and the 
© Life of T. his Son, by Copy of Court-Roll of 
* the Manor there, bearing Date, &c. one Tene- 
© ment called, &c. with the Appurtenances, with- 
© in the Manor aforeſaid ; and all and ſingular the 
© Premifles, and the whole Eſtate thereof, Right, 
Title, Intereſt, Poſſeſſion, Revetſion, Claim and 
Demand of him the ſaid E. B. and T. his Son, 
(the ſaid E. being ſole Purchaſer of the Pre- 
© miſles) together with a Copy thereof made now 
to be cancelled, into the Hands of the Lord in 
the aforeſaid Court be hath ſurrendered, that 
© the faid Lord may do therewith according to his 
Win, from hence there zccrues to the Lord a 
© 'Heriot, which is included in the Fine here un- 
der- written; whereupon to this ſame Court came 
* the aforeſaid E. B. and T. his Son, and took of 
the Lord in the ſaid Court, by the Delivery of 
the Steward, the a ſoreſaid Premiſſes, with the Ap- 
portenantes : To haue and e hold the Tenement 
and Premiſſes aforeſaid, with all and ſmgular 
the 2 to the aforeſaid, E. B. and 
5. B. and alſo to M. B. Daughter of the 15 
| | _ 
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E. B. for the Term of their Lives, and of the 
« Life of the 2 5 Liver of them ſucceſſively, 
* at the Will of the Lord, according to the Cul- 
tom of the Manor aforeſaid ; by the Rent there - 
« fore, by the Year of 18 . 9 d. and one Heriot, 
* when it ſhall happen, and by all other Rents, 
* Burdens, Works, Suits, Cuſtoms and Services 
formerly due, and of Right accuſtomed ; and the 
© aforeſaid E. and T. to have ſuch Eſtate in, and 
Entry on the Premilles, give to the Lord for a 
Fine 100 J. before-hand paid; and fo the aſore- 
* ſaid. E. is AN thereof, and doth 
© his Fealty to the Lord, but the Fealties of the 
© fid T. and M. are reſpited, until, &c 


The ſeveral other Heads of this Chapter relate 
particularly to, | 


1. Anceſtors, and the Laws concerning them. 
2. Heirs to Perſons dying ſeiſed of Lands. 
23. Executors appointed by Will, ; 
4. Adminiſtrators, by Statute, 


1. Anceſtor ſignifies as much as a Predeceſſot, 
or one that has gone before in a Family: But the 
Law makes a Difference between what we com- 
monly call an Anceſtor, and a Predeceſſor; the 
one being applied to a natural Perſon and his An- 
ceſtors, and the other to a Body Politick and their 
Predeceſſors. 1 Juſt. woes 

A Prepoſſeſſor of an Eſtate hath been called 
Anceſtor; and there is Homage Anceſtrel, and 
fome Writs that are called pens. Ft Oc. Homage 
Aunceſtrel is where a Man and his Anceſtors 
have Time out of Mind held their Land of the 
Lord þy Homage, or Service of Submiſſion ; and 

1 = ſuch 
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296 Of Eſtates, Anceſtoꝛs, Heirs, &c. 
ſuch Lord is obliged to acquit the Tenant a- 
gainſt all other Lords above him, and if the Te- 
nant is impleaded, ſhall warrant the Land, &c. 
But there muſt be a double Preſcription for! it; 
ſo that the ſame Tenatit and his Anceſtors; whoſe 
Heir he is, is to hold the fame Land of the ſame 
Lord and his Anceſtors, alſo whoſe Heir the Lord 
is, Time out of Memory, 'c. Terms de Ley 
392. Litt. Se&. 85. F. N. B. 26 99:. 

The Writs Anceſtrel are the Aſſiſe of Mort 
d Anceſtor, and Darrein Preſentment; where a 
Man's Anceſtor dies ſeiſed of Lands, or preſented 
to a Church, &c. to recover the ſame from an 
Abator or Diſturber. Reg. Orig. 223, 30. 
2. An Heir is one that ſucceeds by Diſcent, 
to Lands, Tenements and Hereditaments, being 
an Eſtate of Inheritance: And a perſon cannot 
be Heir till after the Death of the Anceſtor ; for 
in his Life-time, he is only Heir apparent; or at 
oo: . nate Seb bbc, 

The Word Heirs comprehends Heirs of - Heirs 
In infinitum : Tf Lands are given to a Man and 
his Heirs, all his Heirs are ſo totally in him, that 
he may give his Lands to whom he will. But a 
Baſtard ; an Alien, though born in lawful Wed- 
lock; Perſons attainted of Treafon, or Felony, 
whoſe Blood is corrupted, may not be Heirs. 
An Ideot, or Lunatick, one excommunicated, an 
Outlaw in Debt, "Treſpaſs, Perſons attainted in 2 
Præmunire, &c. may be Heir to a Man. 1 Juſt. 
9, 21. N N 
An Anceſtor could not by the Common Law, 
convey away Lands by Will from his Heirs at Law, 
without Conſent of the Heir; but by the Stat. 
32 H. 8, of Wills, the Law is altered in that 
Point. The Heir being very much 2 at 

| aw 
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Law, dubious Words in a Will ought to be inter- 
preted for his Benefit; and not to diſinherit him: 
An Heir ſhall enforce an Adminiſtrator to pay 
Debts with the perſonal Eſtate, to preſerve the 
Inheritance: He is not bound in the Bond of his 
Anceſtor, unleſs expreſly bound; if in a Bond a 
Man binds his Heirs, but not himſelf, it is void. 
A Man ſhall never bind his Heir to Warranty, 
where he himſelf was not bound: A Grant. of 
an Annuity muſt be for a Man and his Heirs, to 
bind the Heir, though there be Aſſets; and if 
named, an Heir ſhall not be bound, except: there 
be Aﬀets, as Lands, &c. by Diſcent. 2 Lil. Abr. 
11. Noy 185. 2 Saund. 136. 1 Inſt. 386, 144. 
Canc. Rep. 7, 280. j 
Where Ceſtuy que Truſt dies, leaving a Truſt in 
Fee · ſimple to deſcend to the Hei; this Truſt will 
be Aſſets by Difcent in the Heir's Hands, and be 
liable to the Obligation of his Anceſtors: And 
'tis ſaid, when Aſſets deſcend, a Scire faciat: for 
Debt lies againſt the Heir of an Heir, to the 
Tenth Degree. Heirs and Executors are both 
chargeable upon Specialties: But if the Heir is 
ſued for the Debt of his Anceſtor, and pays it; 
he ſhall be reimburſed by the Executor of the 
Obligor, who hath perſonal Aſſets. 29 Car. 2. 3. 
Noy 56. Dyer 303. 1 Canc. Rep. 714. 


An Heir may bring an Action againſt one that 


injures the Monument, c. of his Anceſtor. 
And the Coffin and Shroud of the Deceaſed are 
the Executor's, or Adminiſtrators; but the dead 
Body belongs to no one: Tho' in all Caſes where 
taken away, Actions and Proſecutions may be 
had. 2 Inſt. 202, See Aclion of Debt, &c. 
3. Executor is he to whom the Execution or 
Performance of a Man's Will is committed after 
A | | his 
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298 Of Eſtates, Anceſtozs, Peirs, &c. 
his Death. All Perſons that are capable of ma- 
king a Will may be Executors; aud ſo m 
ſome others, as an Infant may be Executor, but 
not act till 17 Years of Age; a Woman Covert 
may be appointed Executor; ſo may an Excom- 
municate, or Outlawed Perſon, c. But Popifh 
Recuſants Convict cannot be Executors. 4 Inſt. 
335. J Rep. 29. 6 Rep. 67. 1 Cro. 8 3. 
If a Man, who is neither Executor or Admini- 
ſtrator, acts as an Executor; as when be takes 
into his Hands the Goods of the deceaſed, and 
converts them to his own Uſe, or alters the 
Property by Sale, c. or if he deliver the Goods 
to Creditors or Legatees; receive any Debt due 
to the deceaſed, &c. he is Executor in his own 
Wrong, and ſhall be ſued as Executor: But every 
Taking of the deceaſed's Goods, is not an Ac- 
ceptance to make one chargeable; ſor if a Man 
take away bis own Goods in the Houſe of the 
deceaſed ; or uſe ſome of the Goods of the de- 
ceaſed in the neceſſary Occaſions of his Family; 
bury the deceaſed, and fell his Goods for that 
Purpoſe, &c. theſe will not make a Man Execu- 
tor in his own Wrong. 5 Rep. 311 8 Rep. 133. 
9 Rep. 39: Dyer 166. Noy's Max. 1-3. 
Executors legally appointed may accept or-'re- 
fuſe the Executorſhip: And if there are mapy, 
and one proves the Will, and takes upon him 
the Executorſhip, it will do for all; but the reft 
may at any Time aſter join with him, and inter- 
meddle with the Eſtate; but in caſe they all 
refuſe, none of them ever after will be admitted: 


Here the Ordinary, or where an Executor dies 


before the Will is proved, grants Adminiſtration 
with the Will annexed. In the Eye of the Law 
all, who take upon them the Executorſhip, are 


but 


but as one Executor; and moſt Acts done by or 
to any one of them, are Acts done by or to all: 
Actions are to be brought by Executors, in the 
Name of all of them, altho* ſome refuſe the Exe- 
cutorſhip ; though he or thoſe only that adminiſter 
7 be ſued, in Actions againſt them. 9 Rep. 37. 
erk. 485, 1 Joſt. 113. 1 Roll. Ab. 924, 918. 
As an Executor hath his Power wholly by the 
Will, he may take the Goods himſelf, or autho- 
rize another to ſeiſe them for him; or may re- 
leaſe an Action, Debt, or Duty, or do any Thing 
as Executor, before Probate of the Will, fo as 
he afterwards proves it; unleſs it be bringing of 
Actions, for Debts,, &c. to maintain which, he 
muſt ſhew the Teſtament proved. His Office is 
to bury the Teſtator in a decent Manner, ac- 
cording to his Rank, and with Regard to the 
Eſtate left; He is to make an Inventory of all 
the Goods and Chattels of the deceaſed, with 
their Value, and all Debts due to the Teſtator ; 
hen prove the Will in common Form before, the 
Ordinary, by his own Oath, or by Witneſſes, if 
required ; and being exhibited in the Regilter's 
Office of the Eccleſiaſtical Court, a Copy in 
Parchment is delivered the Executor, under the 
Ordinary's Seal, which is the Probate ; And when 
all this is done, an Executor muſt pay all Debts, 
before Legacies, in the Order following, v:z. 
After the Funeral Charges, the King's Debt is 
to be preferred ; then Debts on Judgments. and 
Statutes ; Debts on Mortgages, Bonds and other 
— Rent, Servants Wages, Debts on 
Shop-books, &c. Ploud. 277. 1 Inſt. 292. 5 
Rep. 28, 1. 1 Roll. Abr. 917, 926. Perk. 486. 
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3 N Debts of equal Degree, the Executor 
may pay imſelf aft: But if he pays he ob 
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in any other Order, he is anfwetable for the 


| Debts of a higher Degree, altho' it be out of his 


own. Eſtate. Thoſe Debts, that are firſt ſued for, 
ſhall be firſt paid; and where no Svit is begun, 
the Executor may pay the whole Debt to any 
one Creditor in equal Degree, though there be no 
Aſſets left to ſatisfy another any Part of his 
Debt. Where there are two Executors, and one 
dies, Debt is to be brought againſt the ſurviving 
Executor ; not the Survivor, and the Executor 
of the deceaſed: But in Equity, the Teſtator's 
Goods are liable in whoſeſoever Hands they are. 
And by Statute, Executors of Executors ſhall an- 
ſwer for Goods, as the firſt Executor: Alſo they 
may bring Actions of Debt, Account, Oc. and 
Executors ſhall have the like Writs, Actions and 


| Proceſs, as the Teſtator might have had; and 


Treſpaſs and Damages for Wrong done to him. 
Noy Mas. 194. 1 Leon. Ca. 304. Canc. Rep. 57. 
3. . . 13 EE. .1,..30EE3. 
After che Debts are paid by the Executor, he 
is to pay the Legacies; in Payment whereof he 
may prefer a Legacy to himſelf: Then he may 
ay what Legacies he pleaſes firſt ; or pay each 
Levitt a Part, in Proportion, if there be not 


= 


enough to pay every one his whole Legacy ; and 


he is not bound to Order, as in caſe of Debts 
due from the Teſtator. But if there be a Speci- 
fick Legacy, as of a Silver Tankard, Cc. this 
muſt be delivered before any other Legacy; if 
there be Aſſets: And where there is enough to 
pay all the Legacies, they ſhall be paid; but when 
there is not enough to pay Debts, or more, the 
Legatees muſt loſe their Legacies. If an Execu- 
tor pays out the Aſſets in Legacies, and after- 
wards Debts appear, of which he had 8 
whic 
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which he is obliged to pay p the Executor by Bill 
may force the Legatees to reſund. Plowd. 545, 
Offic. Exec. 204, 217. 2:Vent. 358. Cane. Rep. 
136, / 1© OLE v 4 | 

All the Goods and Chattels, which belong'd to 
the Teſtator at the Time of his Death, come to 


the Executor as Aſſets, and make him liable to 


the Debts and Legacies of the Creditors and Le- 
gatees: Goods, Chattels, Debts, &c. recovered by 
the Executor, by Action after the Death of the 
Teſtator, ſhall be accounted Aſſets; not before 
recoveted. If an Obligee makes his Obligor Ex- 
ecutor, this is a Releaſe in Law of the Debt: But 
it ſhall be Aſſets in his Hands; and where an Ex- 
ecutor hath a. Bond, and releaſes the Debt, tho 
without: Conſideration, it will be Aſſets. On a 
Sci. fa. againſt an Executor, he cannot plead fully 
adminiſtred; but muſt plead ſpecially, that no 
Goods of the Teſtator are come to his Hands: 
Special Bail is not required of Heirs, Executors, 
Cc. in any Action brought for the Debt of the 
Teſtator; and Executors or Adminiſtrators ſhall 
pay no Colts. 6 Rep. 47. 1 Inſt. 374: 8 Rep. 
136. 1 Lil. Abr. 568. 24 H. 8. c. 8. 
4. An Adminiſtrator is one who hath the 
Goods of a Man dying inteſtate, without making 
any Will, committed to his Charge by the Ordi- 
nary: Who muſt make an Inventory of the Goods 
of the Deceaſed, in the Preſence of two Credi- 
tors, the next of Kin, or two Neighbours, and de- 
liver it upon Oath to the Ordinary. | 
The Ordinary of every Dioceſe is to appoint 
Adminiſtrators, to gather up and diſpoſe of the 
Goods of the Deceaſed ; Account for them, &c. 
by the Stat. eſt. 2. 31 Ed. 3. And on grant- 
ing Adminiſtration, Bonds with Sureties are taken 
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fpr faithſul Diſcharge of Truſt, and rendring Ac- 
counts. 22 & 23 Car. a: Widows, and the near- 
eſt of Kin, are to be. appointed Adminiſtrators ; 
and the Mother ſhall have Adminiſtration of Goods 
of; 4 Child, before a Brother or Siſter, c. The 
Husband ſhall be Adminiſtrator of the Wife's Gbods, 
and the Wife of the Husband's; and:if-there be 
no 'Husband or Wife':lefo an the Death of either, 
then is Adminiſtration granted to Children, Sons 
or Daughters ; if no Children alive, to Father or 
Mother ; and if none ſuch, to Brother: of _ 
and then to next of Kin, as Uncle, Aunt, Cou- 
fin. 5 H. 8. e 1 Ventr. Fuer _—_ 
93- 9101 ait 37 22811 £6 

A Perſon. of the Half Blood is. -inzeqaal Degree 
of Kindred, to have Letters of Adminiſttation, as 
one af the whole Blood:: And Adminiſtrators are 
to diſtrihute [equally between whole Blood and 
half Hood. A Creditor, or othet Perſoh; may be 
made Adminiſtrator; and where Adminiſtration is 
neglected, the Ordinary may grant to Stranger 
Leters to gather the Goods of the Inteſtate; or 
may take them inta his own Hands, to pay the 


| Deceaſed's Debts, in ſuch Order as an Executor 


or Admipiſtrator ought to do it. Where/Admini- 


ſtration is gtanted, it ſhall not be revoked without 


juſt Cauſe; though if granted where not grantable, 


may be repealed by Delegates: If an Adminiſtra- 


tor die, his Executors are not Admikiſtratots; 
but new Adminiſtration ſnall be thatkon Lill. 84 
2 Lev. 173. 8 Rep. 136. 1 Lev. 157, 188. 

The Eſtates of Nerſons dying Int late are to 


be diſtributed by Adminiſtrators, ' one Third to 


the Wife, and the Reſidue equally amongſt the 


Children, and their Repreſentatives ; if no Chil- 


dren,. ane. Moiety of the: Perſonal Eſtate is to go 
4 to 
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to the Wiſe, and the Reſt equally to the next 
of Kin: And if no Wife, but Children, it hall 


be diſtributed among the Children; and if no 


Children nor Wife, to go to the next of Kin in 
equal Degree. Bot this is not to extend to E- 
ſtates of Feme Coverts, &c. And where Children 
die after their Father, without Wife or Child, 


the Mother, and every Brother and Siſter, and 


their Repreſentstives, ſhall have equal Shares in 
their Eſtates. No Repreſentatives ſhall be allowed 
after ' Brother and Siſters Children; and Children 


advanced in the Inteſtare's Life-time, are excepted 


by the Statute 22 & 23 Car. 4. c. 100. 

Againſt an Adminiſtrator; and for him,, „Action 
will lie, as for and againſt am Executor; and he 
ſhall be charged to the Value of Goods, and na 
further, unleſs he waſte the Goods of the Inte- 
ſtate: But an Adminiſtrator can do nothing ll 
e apa is nb 1 n * 597 


or the Laws nit to „ Warrlage) 
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Ma ſignifies the lawful Conjunction 
; of Man and Woman in a conſtant So- 
| ciety and Agreement of living together, 
till the Contra | is diſſolved by Death or Breach 
of Faith, or ſome notorious Misbehaviour, de- 
ſtructive of the Ends for which it was intended: : 
And mutual Conſent between Parties tis = 

makes 
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makes the Marriage, before Conſammation. I ſhall 
divide: this Subject of Marriage into divers Parts 
or Branches, as 594 4 * 5. 


1. How Marriages are ſolemnized. 
2. What Perſons may marry. | 
3. Contracts of | Marriage. n mt 
4. Rights of Husband and Wife, 
5. Marriage Settlements and Jointures. 
1. Marriage was inſtituted in a State of Inno- 
cence, for Preſervation thereof, and is one of the 
Rights of Human Nature; and as to the Solem- 
nization of Marriage, this is a Civil Right, regula- 
ted by the Laws and Cuſtoms of the Kingdom or 
Country where we reſide; and every State al- 
lows ſuch Privileges to the Parties as it deems ex- 
pedient, and denies legal Advantages to thoſe who 
refuſe to ſolemoize their Marriage in the Manner 
it requires: But they cannot diſſolve a Marriage 
celebrated in another Manner, Marriage being of 
divine Inſtitution, to-which only a full and free 
Conſent of the Mind is neceſſary. Moor 170. 
There is a Marriage in Right or in Poſleſſion ; 
and Marriage de. fatto, or in Reputation, as a- 
mong Quakers, Cc. which is allowed to be ſuſfi- 
cient to give Title to a Perſonal Eſtate : Tho' in 
the Caſe of a Diſſenter, who was married to a 
Woman by a Miniſter of the Congregation, not in 
Orders; it was held, that when a Husband de- 
mands a Right to him as Husband by the Eccleſi- 
aſtical Law, he ought to prove himſelf a Husband 
by that Law, to entitle him to it: Yet this Mar- 
riage was not a meer Nullity, becauſe by the Law 
of Nature the Contract is binding. Marriages by 
Romiſh Prieſts, whoſe Orders are * 
4 y 
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by the Church of Englaud, will have the Effect 


of a legal Marriage in ſome Inſtances; but Mar- 


riages ſhould be ſolemnized according to the Rites 


of the Church of Exglaud, for the Parties to be 
intitled to the Privileges attending Marriage here; 
as Dower, Thirds, &c. 1 Leon. 53, Wood's Inft. 
59. 1:Satk. 119. ih 
. To guard againſt private Marriages, it is or- 
dained, that Parſons, Vicars or Curates, marrying 
any Perſons,” or employing other Miniſters to do 
the ſame, without publiſhing: the Baues of Matri- 
mony according to Lay, or without a Licence for 
the Marriage firſt had and obtained, ſhall forfeic 
100.1, the Perſons ſo, married 10 J. and Pariſh- 
Clerks, &c. aſſiſting, knowing it to be ſo, 5 J. by 
the Statute 7 & 8 V. 3. And before this Statute 
an Information was exhibited againſt a Perſon for 
Cornbivation, in procuring a clandeſtine Marriage 
inithe Night, without Baues or Licence, between 
a Maid - Servant and a young Gentleman who was 
Heir to an Eſtate; and the Parſon being in Liquor 
was fined 100 Marks, and ordered to be commit- 
mitted till paid: But it doth not appear that the 
MO be made void. Cro. Car. 557. 
By the Ordinances of our Church, when Per- 
ſons are to be married, the Banes of Matrimony 
ſhall be publiſhed in the Pariſh-Church where they 
dwell three ſeveral Sundays or Holidays, in the 
Time of divine Service; and if at the Day ap- 
pointed for their Marriage, any Man do alledge 
any lmpediment, as Precontract, Conſanguinity, 
or Affinity, Parents not conſenting, where under 
Age, Cc. why tbey ſhould not be married, and 
become bound with ſufficient Sureties to prove 
his Allegation ; then the. Solemnization muſt be 
deferred, until ſuch Time as the Truth is try'd : 
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306 Of Marriage, Baffardy, 
And no Miniſter ſhall celebrate Matrimony be- 
tween any Perſons without a Faculty or Licence, 
except the Banes have been firſt publiſhed, as di- 
rectèẽd by the Book of Common Prayer, upon Pain 
of Suſpenfion for three Years; nor ſhall any Mini- 
ſer, under the like Pain, join any Perſons in Mar- 
riage who are fo licenſed, at any unſeafonable 
Times, or in a private Place, &c. Rubrick, Canon 
And on granting of Licences for Marriage; Af 
fidavit or Oath is to be firſt made before one of 
the Doctors of the Commons, by the Man, that 
he and the Woman live at ſuch a Place, c. and 
are willing to marry each other; that there is no 
Impediment of Precontract, Conſanguinity, ec. 
or any Suit depending in any Eccleſiaſtical Court, 
touching any Contract of Marriage of either of 
the Parties with any other, &c. And then a Bond 
is entered into, to the like Effect, as to there be- 
ing no Impediment of Precontract, or any Suit 
depending, & c. that neither of the Parties are of 
better Eſtate than ſuggeſted; and that the Mar- 
riage be openly folemnized in the Church men- 
tioned, in Canonical Hours, between eight and 
twelve in the Morning, Cc. Licences to the 
contrary ſhall be void; and the Parties marrying 
are ſubject to Puniſhment as for clandeſtine Mar- 
riagen Cu og... | 
There are ſome Things diſuſed on granting 
Licences; as the Teſtification of Witneſſes of the 
Conſent of Parents; and celebrating the Mar- 
riage in the Pariſh-Church where one of the Par- 
ties dwelleth, Cc. and notwithſtanding the Ca- 
nons, Marriages of Perſons of Quality are fre- 
quently in their own Houſes, out of Canonical 


Hours, in the-Evening ; and often ſolemnized by 
: others 
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others in other Churches, &c. which Things are 
diſpenſed with, in regard to the Subſtance of the 
Marriage, to make the ſame good without all the 


c 


* 


Ceremonies. 


The Form of a Faculty or Licence for 


Marriage. 


Dmund by Divine ' Permiſſion, Lord Biſhop 

of London; To our well beloved in Chriſt 

A. B. of, &c. Bachelor, and C. D. of, &c. Spin- 
ſter, ſendeth Greeting: Whereas you are, as is 
alledged, determined to enter into the holy State 
of Matrimony, and are very deſirous of obtain- 
ing your Marriage to be ſolemnized in the Face 
of the Church, we are willing that ſuch your 
honeſt Deſires may more ſpeedily have their de- 
fired Effect, and therefore that you may be able 
to procure ſuch Marriage to be freely and law- 
fully ſolemnized in the Pariſh Church of, &c. 
by the Rector, Vicar or Curate thereof, at any 
Time of the Year, without publiſhing of Banes, 
provided that by reaſon of any Precontract, Con- 
ſanguinity, Affinity, or any other lawful Cauſe 
whatſoever, there be no lawful Impediment in 
this Behalf, and that there be not at this Time 
any Action, Suit, Plaint, Quarrel or Demand 
moved or depending before any Judge Eccleſi- 
aſtical or Temporal, for or concerning any Mar- 
riage contracted by or with either of you, and 
that the ſaid Marriage be openly ſolemnized in 
the Church above-mentioned, berween the Hours 
of Eight and Twelve in the Forenoon, and 
without any Prejudice to the Miniſter of the Place 
where the ſaid Woman is a Paxiſbioner : We do 
X 2 bbereby 


ads 


SER; 3% 


— S 
1 
— — 


N 


* 
Ce... 
— — — 

* 


— ed AL Ze; Remy alt Ga 


- 


508 Ok Marriage, Baſtardp, 
hereby, for good Cauſes, give and grant our Li. 
cence or Faculty, as well to you the Parties con- 
tracing, as to the Rector, Vicar or Curate of 
the ſaid Church where the ſaid Marriage is in- 
tended to be ſolemnized, to ſolemnize the ſame 
in Manner and Form above ſpecified, accordi 
to the Rites and Ceremonies preſcribed in the 
© Book of Common Prayer, in that behalf pub- 
© liſhed by Authority of Parliament: Provided al- 
© ways, that if hereafter any Fraud ſhall appear 
© to have been committed at the Time of grant- ' 
© ing this Licence, either by falſe Suggeſtions or 
© Concealment of the Truth, then this Licence 
© ſhall be void to all Intents and Purpoſes in Law, 
© as if the ſame had never been granted; and in 
© that Caſe, we do inhibit all Miniſters whatſoe - 
© yer, if any thing of the Premiſſes ſhall have 
© come to their Knowledge, from proceeding to 
the Celebration. of the ſaid Marriage, without 
© firſt conſulting us, or our Vicar General. Given 
© under the Seal (which we uſe in his Behalf) the 
© Day of, Cc. in the Year of our Lord, &c. 


The uſual Fees and Charges of taking out this 
Licence, under the Biſhop's Seal, which is ſigned 
by the Regiſter, with the Affidavit and Bond, 
amount to about 17, 5 5. and altho' but one Pa- 
riſh-Church is named, the Miniſters of almoſt all 
other Churches in the Dioceſe will marry the Par- 
ties, by Virtue of the Licence. c | 

2. As to what Perſons may marry ; in former 
Times Prieſts were reſtrained from Marriage, and 
their Iflue accounted Baſtards, &c. but on the 
Reformation, Laws were made, declaring that the 
Marriage of Prieſts ſhould be lawful ; though the 
Preambles to thoſe Statutes ſet forth, that it _ 


be better for Prieſts to live chaſte, and ſeparate 
from the Company of Women, that they might 
the better attend their religious Duty. Stat. 5 K 
A 

All Perſons who are of the Age of Conſent to 


marry, viz. the Man at Fourteen, and the Wo- 


man at Twelve, (not prohibited by the Leviti- 
cal Degrees, or otherwiſe by God's Law,) may 
lawfully marry: But Marriages made within the 
Degrees are inceſtuous and unlawful, A Son of 
a Father by another Wife, and Daughter of a 
Mother by another Husband ; Couſin Germans, 
Cc. may marry with each other: A Man may 
not marry his Brother's Wife, or Wife's Siſter ; 
an Uncle his Niece, an Aunt her Nephew, Cc. 
Though if one takes his Siſter to Wife, they are 
Baron and Feme, and the Iſſue are not Baſtards 
*rill a Divorce. A Siſter's Baſtard Daughter is 
ſaid to be within the Levitical Law of Affinity; 
it being morally as unlawful to marry a Baſtard as 
one born in Wedlock: And if a Baſtard doth 
not fall under the Prohibition, a Mother may mar- 
ry her Baſtard Son: And there are Perſons with- 


in the Reaſon of the Prohibition of Marriage, 


though not mentioned, and muſt be prohibited; 


as the Father from marrying his Daughter, the 


Grandſon from marrying his Grandmother, &c. 


1 Inſt. 24. Levit. c. 18, 20. 1 Rod. Abs. 340. 


5 Mod. 168. Vaugh. 321. 

By the Statute 28 H. 8. c. 7. The Temporal 
Courts are to determine what Marriages are with- 
in, or without the Levitical Degrees; and pro- 
hibit the Spiritual Courts, if they impeach any 
Perſons for marrying without theſe Degrees: 
And it has been held, if it were not for that 
Statute, we ſhould be under no Obligation to ob- 
X 3 ſervs 
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ſerve the Levitical Degrees. In Caſe of perpe- 


tual Impotency; Fear or Impriſonment, ſo that 
there can be no Conſent ; or where Perſors are 
recontracted; a Man or Woman have a Wiſe or 
Husband living, c. here the Marriages are to 
be adjudged void, as prohibited by God's Law. 
And Loyaity or Lawfulneſs of Marriage is to be 
try'd by the Biſhop's Certificate; on Inquiſition 
taken before him, and Examination of Witneſſes, 
c. But where the Right of Marriage is not in 
neſtion, whether a Woman is married, or ſhe 
is the Wife of ſuch a one, is triable by Jury at 
Common Law. 2 Vent. 9. 1 Inſt. 235. 2 Inſt. 
687. 7 Rep. 23. Dyer 303. I Lev, 41. 3 
Salk. 64. ; 
If any Perſons are married before the Age of 
Conſent, they may at that Age diſagree, and mar- 
ry again, without any Divorce: But if they once 
gie Conſent when at Age, they cannot afterwards 
iſagree; and where they are married before, there 
necdeth not a new Marriage, if they agree at that 
Age. A Man being of the Age to conſent, and 
the Woman not; or the Woman of Age, and the 
Man not; he or the may difagree'to the Marriage, 
at the other's coming of Age to conſent, as well 
as the other, for there is a mutual Power of Diſ- 
agreement : Where after Dilagreement of the Par- 
ties, at the Age of Conſent they agree to the Mar- 
riage, and live together as Man and Wife, the 
Marriage hath Continuance, notwithſtanding the 
former Diſagreement ; though if that had been 
before the Ordinary, they could not after agree 
again to make it good. 1 1ſt. 33. 2 aſt. 182. 
3 Inſt. 88. 6 Rep. 22. 1 Danv. Abr. 699. | 
A Woman cannot diſagree within her Age of 
twelve Years, till which the Marriage I" 
| an 
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and before, ber Diſagreement is void: Though 
if a Man marries a Woman under that Age, and 


grees to the Marriage, and at her Age of twelve 
Years marries another; now the firſt, Marriage is 

diſſolved, ſo that he may take another Wife: For 
although the Diſagreement within the Age of Con- 
ſent was not ſufficient, yet her taking another Huſ- 
band at that Age, and cohabiting with bim, af- 
firms the ſame, by which the firſt Marriage will be 
avoided. 1 Danv. 699. Moor 575, 764. 

3. Contracts of Marriage, where either Party. 
f is not ſeven Years of Age, are abſolutely void : 
But Marriages of Princes made by the State in 
their Behalf, at any Age, are held good ; though 
c many of theſe Contracts have been broke through 


by thoſe great Perſons. 
Where there is a mutual Contract of Marriage 
in Words of preſent Time, and it can be proved, 


to ſolemnize their Marriage; although either or, 
both of them are married elſe where, and Chil- 
dren have been the Fruits of it: But if the Con- 
tract is made in Words of future Time, and this 
is not carried into Execution by Conſummation, 
Cc. and the Parties marry others, ſuch Marriage 
is good. For a Contract of Marriage in the pre- 
ſent Time, when it is ſaid, 7. marry you; or, You 
and I are Man and Wife, Cc. is not releaſable; 
though the Marriage Contract of future Time, 
where 'tis ſaid, I will marry you, or, 1 promiſe. to. 
marry you, &c. may. be releaſed. Roa Stat. 4 
| Vol. 192. 
If a Man promiſe a Woman to marry her by 
Promiſe de Præſenti, as, I do take thee to my Wife, 
or the Wife make the like Promiſe to the Husband ; 
e ſuch 
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afrerward ſhe within her Age of Conſent diſa- 


the Eccleſiaſtical Courts will compel the Parties 
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ſuch Promiſe cannot be diſſolved, but they are 
reputed Husband and Wife in reſpect of the Sub- 
ſtance and indiffoluble Knot of Matrimony; And 
therefore, if either of them ſhould marry with 
any other Perſon, conſummating the ſame by 
carnal Copulation and Prooreation of Children; 
this Matrimony is to be diſſolved as unlawful; the 
Parties marrying are to be puniſhed as Adulterers, 
and their Children in Danger of Baftardy. Swinb. 
9, 10. 

Upon a Promiſe of future Marriage, if the Par- 
ties afterwards lie together, it has been adjudged, 
the Contract paſſes thereby into a real Marriage, 
in Conſtruction of Law: And by Holt Ch. . Juſt. 
If a Contract be in Werds of future Time, as 
J will take thee, &c. and the Man does take her 
accordingly, and cohabit with her, tis a Marriage, 
and the Spiritual Court cannot puniſh them for 
Fornication. A Man contracts to marry with A. 
and after marries B. whereupen J. ſues bim in 
the Spiritual Court, and Sentence is given that 
he ſhall eſpouſe A. and live with ber, which he 
doth, and they have Iſſue; ſuch Iſſue ſhall in- 
herit, though there was no Divorce from the Mar- 
mage of B. Swinb. 2 Salk, 477. 1 Danv. Abr. 


When the Words of a Contract of Marriage 
are, I will take thee from henceforth, &c. They 
are as much as, I do take thee, and an abſolute 
Marriage: And if it is demanded of a Man, 'whe- 
ther he will take the Woman to his Wife, and he 
anſwers, I will; or it is demanded of the Woman, 
if ſhe will take the Man to her Husband, and ſhe 
ſays, I will; by this, Marriage, and not Spouſals 
only, is contracted. And it is not neceſſary that 
both Parties uſe the ſame Words; for if one ſay, 


1 
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I will marry thee, and the other anſwers, I am 
content, &c. hereby Spouſals de futuro are con- 
tracted: Alſo here a Man ſays to a Woman, I 
promiſe to marry thee, and if thou art contented 
to have me, kiſs me, or give me thy Hand; if 
the Woman do kiſs, or give her Hend, by this 
Spouſals will be contracted between them. Suinb. 
350 : - 

If a Father or Mother promiſe Marriage for 
their Daughter, ber Silence, ſhe being preſent 
and hearing the ſame, hath been held a Conſent 
to the Contract: And where the Promiſe of the 
Man is proved, but no actual Promiſe on the 
Woman's Side; if ſhe carry herſelf as one con- 
ſenting and approving the Promiſe of the Man, 
it is Evidence that the 'Woman likewiſe promiſed, 
In caſe a Ring be ſolemnly delivered by a Man, 
and put on the Woman's fourth Finger; if ſhe ac- 
cepts and wears the Ring, without any Words, 
they are preſumed to have mutually. conſented to 
Marriage; here, as his Conſent appears, ſo her's 
is. implied. Swinb. 69, 210. 3 Salk. 16. f 
In Marriage Contracts, it is not abſolutely re- 
quired, that the Parties do it at the ſame Inſtant, 
by anſwering one another; but if there be ſome 
Diſtance of Time betwixt the Promiſe. of the 
Man and the Woman, the Contract may be 
good, if the Party firſt promiſing continues ju 
the ſame Mind until the other Party hath promi- 
ſed: But where the Parties are under Age to 
conſent, it is not Matrimony, but Spouſals, if it 
be either; and when the Words of Contract are 
only conditional on one Side, and on the other 
abſolute; or if ſpoken in Jelt, they are not obli- 
Batory. Suinb. "LIES | 


A 
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A Contract of Marriage may be made by ab- 
ſent Parties, by their Proctors, by Meſſengers, or 
Letters; when by Proxy, it is by ſpecial Power 
of Attorney, to contract Matrimony. or Spoulals 
for the Party in his. Name, with ſuch a Woman, 
c. And in this Caſe, the Prector ſays, That 
ſuch a Man doth contract Matrimony with thee, 
by me his Proctor, &c. To which the Woman 
anſwers, I do take him to my Husband, by thee 
being his Proctor; and both Parties are to con- 
tinue of the ſame Mind 'till the Contract is fi- 
niſhed, for before that the Proctor may be re- 
voked, and then the Contract will be void. 
id. . e ft 

Promiſe or Contract of Marriage by Meſſenger 
or Letter is good; unleſs it appear the Party dif- 
fents, before the other conſents thereto, and here 
the mutual Conſents of the other Party ought to 
be ſent immediately, or ſhortly after, or it will 
not be valid. And if any having contracted 

Spouſals, afterwards refuſe: to be married, he or 
me ſo refuling are liable to be excommunicated ; 
and committed to Priſon until they ſubmit to the 
Monition of the Ordinary, and agree to the Cele- 
bration of the Marriage. Treat. Laws 451. 

On a Promiſe of Marriage, Damages may be 
recovered at Law, if either Party refuſes to mar- 
ry; but the Promiſe: muſt be mutual on both 
Sides to ground the Action: And by Statute 
29 Car. 2. no Action ſhall be brought upon an 
Agreement on Conſideration of Marriage, except 
it be put in Writing, and ſigned hy the Party to 
be charged, &c. A Promiſe by Letter is ſuffi- 
cient within this Seatute,, Contracts and Bonds 
for Money to procure Marriage between others, 
| have 
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have been held void in Chancery. 1 Salk. 24. 3 
Lev. 41. 2 Vent. 361. | 

4. By Marriage with a Woman, the Husband 
is entitled to all her Eſtate Real and Perſpnal ; 
and the Effects of Marriage are, that the Husband 
and Wife are accounted one Perſon, and he hath 
Power over her Perſon as well as Eſtate, Cc. 
Where there is no Settlement to the contrary, by 
the Marriage a Man gaineth a Freehold, Cc. in 
his Wife's Right, if ſhe have Fee: He alſo gains 
a Chattel Real, as a Term of Years, Cc. All 
Chattels Perſonal, in Poſſeſſion of the Wife in 
her own Right, are the Husband's. The Hul- 
band ſhall be Tenant by the Curteſy of the 


Wife's Land after her Death, where Iſſue is born 


between them: And the Wife ſhall have Dower 
in her Husband's Lands, after the Death of her 
Husband, &c. And if ſhe ſurvives him, ſhall 
have her Term for Years, or other Chattels Real 
again, if the Husband hath not altered the Pro- 
perty. 1 Inſt. 351. 46. Dr. & Stud. c. 7. Lit. 
35, 36. 8 | en 

Agreements between Husband and Wife, before 
Marriage, are commonly extinguiſhed by the 
Marriage: A Man cannot grant Lands, Cc. to 
his Wife, nor covenant with her; but he may 
covenant with others for her Uſe, &c. and may 
deviſe to her by Will. The Wife is ſo much un- 
der the Power of the Husband, as to be diſabled 
to contract without his Conſent ; and though ſhe 
may uſe his Goods, yet ſhe may not diſpoſe of, 
or pawn them: In Strictneſs, a Wife cannot bind 
her Husband by Contract for Neceſſaries, with- 
out his Aſſent; but generally, if ſhe buys Goods 
for herſelf, as Apparel, &c. or for her Family, 
the. Contracts are allowed; and the Husband is 
+ | | bound 
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bound to maintain his Wife in Neceſſaries, ac- 
cording to his Degree and Eſtate: Though if 
he makes the Wife Allowance for Clothes, Cc. 
which is conſtantly paid, he ſhall not be char- 
ged. 1 Juft. 112, 187. 2 Rep. 713. 1 Koll. Abr. 
350. 1 Mod. 129. | 
As a Man is not bound by his Wife's Contract, 
without Notice and Aſſent; ſo tis ſaid he is not 
bound by the-Wife's Receipt. If a Woman mar- 
ried enters into Bond for Money, as a Feme Sole; 
and ſhe is ſued as ſuch, ſhe may plead Non eſt 
Faclum, and the Coverture will avoid her Bond. 
Where a Woman Sole indebted takes Husband, it 
1s then the Debt of Husband-and Wife, and both 
muſt be ſued; though after the Wife's Death, the 
Husband is not liable, except there be a Judg- 
ment againſt both during the Coverture : A Huſ- 
band is bound for the Appearance of his Wife, 
where a Writ is ſerved on her; he only ſhall be 
impriſoned for want of Bail, to Action brought 
for:Debt of the Wife, for he muſt find: Bail for 
her and himſelf; But if Action is brought againſt 
a ſingle Woman, who pending the AQtion mar- 
ries, the Plaintiff may proceed to Judgment and 
Execution againſt her. Noy Max. 94. 1 Leon. 
320. Cro. Car. 376. 1 Lev. 216. Trix. 12 . 
3. B. R. ä 
A Wife may not bring any Action for Wrong 
to her, without the Husband; and when they 
join in an Action, Damage is to be laid only to 
the Husband. But by the Cuſtom of London, a 
Feme Covert trading in the City as a ſole Mer- 
chant, may ſue and be ſued as a Feme Sole: A 
Wife in other Places cannot be ſued without the 
Husband. For Treſpaſs and ſcandalous Words, 
Oc. of or againſt the Wiſe, Husband and Wife 
are 


fre to ſue and be ſued; and Execution awarded 
againſt him; though for her own Offence, a Wife 
may be indicted, without her Husband, and be 
fined, & c. and in Court Chriſtian ſhe may ſue 
and be ſued, without the joytiing of ber Husband. 
1 Inſt. 182. 3 Cro. 69, 11 Rep. 62. 9 Rep. 72. 
r * 
I!ns all Cafes where the Wife ſhall not have the 
Thing recovered, and for a Promiſe or perſonal 
Duty to the Wife, the Husband only may bring 
the Action; and a Husband is intitled to the 
Fruits of His Wife's Labour, for which he may 
bring a Quuntum Meruit, If a Petſon take any 
Thing from the Wiſe, the Husband is to bring 
the Action for it, Who has the Property: Where 
' an Injury is done to the Wife alone, Action can- 
not be maintained by the Husband without her; 
but for a Loſs and Injury to the Husband, in 
depriving him of the Converfation and Service bf 
his Wife, he alone may bring an Action; and 
theſe Actions are laid for Aſſault and deraining 
the Wife, Per quod Conſortium amiſit, &c. 1 Roll. 
Rep. 160; 1 Salk. 114. 2 Cyo. 538. Bs 
If a Husband ſuffers Banifthment for any Crime, 
it is in Law a civil Death; and the Wife of ſuch 
a Perfon may bring Actions, or be impleaded du- 
ring the natural Life of the Husband, which ſhe 
may not do in any other Cafe. The Wife can- 
not be a Witneſs either for or againſt her Husband, 
nor he againſt her; unleſs it be in Caſes of High 
Treafon : But if a Man threaten to beat or kill His 
Wife, ſhe may make him find Surety of the Peace 
Oc. 1 lit. 133. F. N. B. $0. | 
A Husband is not to Alien the Wife's Lands, 
but by Fine wherein fhe joins ; if he doth, "ſhe 
may recover them by the Writ Cui in vita _ 
ls 


Conv. 143. 
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his Death: If the Husband and Wife acknowledge 
a Deed to be inrolled, or a Statute, ec. this will 
not be binding to the Wife; becauſe ſhe is not 
examined by Writ, to bar her, as on levying a 
Fine. The Husband may make Leaſes of his 
Wife's. Land for 21 Years, or three Lives, &c, 
provided ſhe be a Party, and the Rent is reſerved 
to Husband and Wife, and her Heirs, 1 Inſt. Stat. 
32 H. 8. c. 28. T 

5. Marriage Settlements are uſually made of 
the Eftate of the Husband, &c. To the Huſ- 
band for Life, and after his Death to the Wife 
for Life, and to their Iſſue in Remainder, with 
Limitations to Truſtees to ſupport contingent 
Uſes, and Leaſes for Terms of Years, to raiſe 
Daughters Portions, &c. and they are made ſeve- 
ral Ways, as by Leaſe and Releaſe, Fine and Re- 
covery, &c. Theſe Settlements the Law is ever 


careful to preſerve, eſpecially that Part of them 


which relates to the Wife ; of which ſhe may not 
be deveſted, but by her own Fine. 1 Vol. Accomp. 

If a Woman about to marry a Man, to prevent 
his diſpoſing of her Lands, convey the ſame to 


Friends in Truſt, and the Truſtees with the Huſ- 


band after Marriage make Sale thereof; in this 
Caſe the Court of Chancery will decree the Pur- 
chaſer to reconvey the Lands to the Wife. And 
where a Man and a Woman intending to marry, 
enter into Articles of Marriage, by which the 
intended Husband agrees to ſettle ſuch Lands up- 
on her, &c. and thereupon ſhe marries him; if 
he die before any Settlement made, in Purſuance 
of thoſe Articles of Agreement, in Equity the 
Widow ſhall have the Articles executed, and * 

1 | the 
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the Lands, daring her Life, Cc. Tothil 43s 2 
r 01 yoles Lt} 20-40 

There are Settlements of perſonal Eſtates, in 
Truſtees on Marriage, and of Motiey in Funds; 
Cc. as well as Settlements of Lands. And if a 
Man before Marriage gives Bond and judgment 
to leave the Wife worth 1000 J. at his Deaths 
if ſhe” ſhall ſurvive him, in Conſideration of a 
Marriage Portion 3 this ſhall be made good out 
of the Husband's Eſtate, and be ſatisfied before 
any Debt; ſo if a Perſon covenant, that if the 
intended Wife ſhall marry him, and ſhall happen 
to ſurvive, he ſhall leave het. worth 500 /. after 
his Death, Action may be brought againſt his 
Adminiſtrator for the Money; for here the Debt 
ariſes by the Death of the Husband. Palm. 99. 
2 Sid. 58. 15 1 

A Jointure is a particular Settlement of Lands 
made by a Man to a Woman, in Conſideration 
of Marriage; which muſt be to take Effect for 
the Life of the Wife, in Poſſeſſion or Profit, pre- 
ently after the Husband's Death, and be made 
to herſelf, and none other for her; it muſt be 
-exprefled to be in full of her Dower, and in 
Satisfaction thereof; and it may be made before, 
or after Marriage: But if it be made after the Mar- 
riage, the Wife may wave it, and claim her Dower. 
And all other. Settlements, in lieu of Jointure, are 
Jointures at Common Law, and no Bars to Dower. 

1 Inſt. 36. 4 Rep. 1. Stat. 27 H. 8. c. 10. 

Of Things whereof a Wiſe ſhall be endowed, 
The may have Jointure: And if Lands, Cc. are 
ſettled upon her before Martiage, in Part of her 
Jointure, and after Marriage other Lands in full; 
ſhe may take her firſt Jointure Lands and Dower 
together, ſhe not having her full Jointure till 
| x afrer 
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after Marriage. Though where a Jointure is 
made of Lands according to the Statute, before 
Coverture; and after the Husband and Wife 
alien them by Fine, ſhe ſhall not have Dower 
in any other Lands of her Husband; but tis 
otherwiſe when the Jointure is made after Mar- 
riage. 1 Inſt. 46. 3 Rep. 3. I Inſt: 36. 

An Eſtate in Fee conveyed to a Woman for 
her Jointure, and in Satisfaction of Dower, is a 
ointure within the Statute 27 H. 8. An Eſtate 
for Life, upon Condition, may bar the Wiſe, if 
ſhe accepts it; and fo: if, an Eſtate be made du- 
rante viduitate. And after the Death of the 
Husband, the Wife may enter into her ſointute, 
and is not driven to a Real Action, as ſhe is to 5 
recover Dower : Nor ſhall her Jointure be for- 
feited by the Treaſon of her Husband ; as in caſe 
of Dower. 4 Rep. 3. 1 Inſt. 36, 37. 

If a Woman conceals her Jointure, and brings 
Dower, ſhe is barred of her Jointure : But if 
ſhe he evicted of Part of her Jojnture, ſhe ſhall 
have Dower pro tanto. Married Women com- 
mitting Crimes may incur. Forfeiture of their 
4 Joiotures; and oy convict of Recuſancy, ſor- 
| feit two. Parts in three of their Jointures at 
bs Dower. 1 Inſt. 31. Stat. 3 Jac, 1. c. 4. 
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The Form of a common Marriage Settle⸗ 
ment an Eftate in Lands. | 


5 HIS Indenture tripartite made the Day 
< IL - of, Cc. in the Year, c. Between A. B. 
© of the firſt Part, C. D. E. F. and G. H. of the 
© ſecond Part, and F. D. Daughter of the ſaid 
1 2 4 F C 1 
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laid A. B. for ànd in Conſideration of a Mar- 


c riage intended ( by God's Permiſſion) ſhortly to 
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be had and ſolemnized between the ſaid A. B. 
and, the ſaid J. D. and of the Sum of 3000 /. 
to be had and received by the ſaid 4. B. as a 
Marriage Portion with the faid F. and that a 
competent Jointure may, be had, made and pro- 
vided for the laid J. D. (in caſe the ſaid Mar- 


riage ſhall take effe&) and for the Settling and. 
Aſſuring of the Meſſuages, Lands, Tenements 
and Hereditaments herein after mentioned, to 


and upon the ſeveral Uſes, Intents and Pur- 
poſes herein after limited and declared, purſu- 
ant to the Agreement made upon the Contract 
of the ſaid intended Marriage; he the ſaid A. B. 
hath granted, bargained and ſold, releaſed and 
confirmed, and by theſe Preſets doth grant, 
bargain and ſell, releaſe and confirm unto the 
ſaid C. D. E. F. and G. H. (in their actual Poſ- 


ſeſſion now being, by Vittue of a Bargain and 


Sale to them thereof made for one whole Year, 
Cc.) and to their Heirs and Aſſigns for evet, 
Al that Meſſuage or Tenement called, &c. with 


the Appurtenances, and all other the Meſſuages, 


Lands, Tenements and Hereditaments of the 


ſaid Z. B. ſituate,” lying and being in, &c. in 


the, County of F. and all Houſes, Buildings, 


Gardens, Orchards, Lands, Tenements, Mea- 


dows, Paſtures, Feedings, Ways, Waters, Wa- 
ter-courſes, &c. to the ſaid Meſſuages or Tene- 
merits belonging, or in any wiſe appertaining, 
Cc. and alſo the Reverſion and Reverſions, Re- 
mainder and Remainders, &c. and all the Eſtate, 
Right, Title, &c. of him the ſaid A. B. of, in 
and to the ſame Premiſles, and of, in and to 
evety Patt and Parcel thereof, with the Appur- 
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tenanees: To have and to hold all and ſingular 
the laid Meſſuages, Lands, Tenements, and He- 


* reditaments above-mentioned, and every Part 


and Parcel thereof, with the Appurtenances, 
unto the ſaid C. D. E. F. and G. H. their Heirs 
and Aſſigns, to and for the ſeveral Uſes, Intents, 
Truſts and Purpoſes herein after mentioned, li- 
mited, expreſſed and declared, (that is to ſay) 
to the Uſe and Behoof of the ſaid A. B. and his 
Heirs, until the Marriage between him and the 
ſaid J. D. his intended Wife, ſhall be had and 
ſolemnized; and from and after the Solemnization 
thereof, to the Uſe and Behoof of the ſaid 
A. B. and his Aſſigns, for and during the Term 
of his natural Life, without Impeachment of 
Walte; and from and after the Determination 
of that Eſtate, by Forfeiture, or otherwiſe, to 
the Uſe and Behoof of the ſaid C. D. E. F. and 
G. H and their Heirs, for and during the natu- 


ral Life of the ſaid A. B. in Truſt to preſerve, 


and ſupport the contingent Remainders herein 
after limited, from being defeated and deſtroyed, 
and for that Purpoſe to make Entries, and bring 
Actions, as the Caſe ſhall require; yet neverthe- 
leſs in Truſt, to permit and ſuffer the ſaid A. B. 
and his Aſſighs, to receive and take the Rents, 
Iſſues and Profits thereof, to his and their own 


proper Uſe and Benefit, during bis natural Life ; 


and from and after the Deceaſe of the ſaid 
A. B. to the Uſe and Behoof of the ſaid J. D. 


(intended Wife of the ſaid A. B.) and her Al 


gs, for and during the Term of her natural. 
Life, for her Jointufe, apd in full Satisfaction 
and Bar of her Dower or Thirds, which ſhe. 


. may claim so have in any Lands, Tenewents or 


Herediamepts, waigreat or wherein he the fad 
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t A. B. ſhall at any Time during his Liſe be ſeiſed 
© of any Eſtate of Inheritance; and from and af- 
« ter the Deceaſe of the Survivor of them, the 
© ſaid A, B. and J. his intended Wife, to the 
« Uſe and Behoof of the Heirs Males of the Body 
« of the ſaid 4. B. on the Body of the ſaid J. D. 
c lawfully to be begotten ; (or to the Uſe and Be- 
© hoof of the firſt Son of the Body of the ſaid A. B. 
ton the Body of the ſaid J. D. lawfully begotten, 
t and the Heirs Males of the Body of ſuch firſt 
© Son lawfully iſſuing ; and for want of ſuch I, 
© ſue, then to the Uſe and Behoof of the ſecond 
© Son of the Body of the ſaid A. B. on the Body 
© of the ſaid F. D. lawfully to be begotten, and 
© the Heirs Male of the Body of ſuch ſecond Son 
© lawfully iſſuing ; and for Default of ſuch Iſſue, 
© then to the Uſe and Behoof of the third Son of 
© the Body of the ſaid A. B. on the Body of the 
t ſaid J. D. lawfully to be begotten, and the 
© Heirs Male of the Body of ſuch third Son law- 
« fully iſſuing ; and for watit of ſuch Iſſue, then 
© to the Uſe and Behoof of the fourth, fifth, 
© ſixth, . ſeventh, eighth, ninth and tenth, and 
© all and every other the Son and Sons of him 
© the (ſaid 4, B. begotten on the Body of the 
© ſaid J. D. ſeverally and ſucceſſively one after 
© another, as they fl be in Seniority of Age 
© and; Priority of Birth, viz. the elder of ſuch 
Son and Sons, and the Heirs Male of his Body, 
© always to be preferred and take before the 
* younger, and the Heirs of his Body 3) and for 
Default of ſuch Iſſue, to the Uſe and Behoof 
© of the ſaid C. D. E. F and G. H. their Ex- 
* ecutors, Adminiſtrators and Aſſigns, for and du- 
© ring the Term of 500 Years thence next fol- 
* lowing; and fully to be compleat and ended, 
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upon the Truſts, and te and for the Ends, In- 
tents and Purpoſes herein after declared, of and 
concerning the ſame Term; and from 3nd after 
the Expiration, or other ſooner Determination 
of that Term, to the Ufe and Behoof of the 
ſaid A. B. his Heirs and Aſſigns for ever. Pro- 
 wided always, and it is hereby declared and a- 
greed, by and between the 10 Parties to theſe 
© Preſents, that the ſaid Term of 500 Years, ſo 
© limited to them the ſaid C. D. E. F. and G. H. 
© their Executors, Adminiſtrators and Aſſigns, as 
aforeſaid, is upon this Condition ; That if the 
ſaid A. B. ſhall happen to die without Iſſue 
Male by him begotten on the Body of the 
ſaid J. or ſhall leave Iſſue Male, and ſuch Iſſue 
© ſhall happen to die before he ſhall attain the 

Age of twenty-one Years, without Ifſue Male; 
© and that in either of the ſaid Caſes there ſhall 
© happen to be one or more Daughter or Daugh- 
© ters of their Bodies begotten, that then and 
jn ſuch Caſe, if the Heirs or Aſſigns of the ſaid 
< A. B. do and ſhall well and truly pay or cauſe 
© to be paid to ſuch Daughter or Daughters re- 
© ſpeRively, at her and their reſpective Ages of 
* twenty-one Years, or Days of Marriage, the 
© ſeveral Portions following, (that is to ſay) if it 
* ſhall happen there ſhall be'but one ſuch Daugh- 
ter, then the Sum of 2500 1. for the Portion of 
ſuch Daughter, to be paid to her at the Age 
© of twenty-one Years, or Day of Marriage, 
.* which ſhall firſt happen, with Intereſt in the 
mean Time, after the Rate of 5 /. per Cent. per 
Annum; and if it ſhall happen, that there ſhall 
"© be two or more ſuch Daughters, then*the'Sum 
* of 3000 4, &c. for the Portions of ſuch two ot 
more Daughters, to be aan — n 
them, 
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of twenty-one Years, or for any Terim 


ſaid J. his intended Wife, during 
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them, Share and Share alike, and to be paid 
to them reſpectjvely at their reſpective Ages of 
twenty-one Tears, or Days of Marriage, which 


ſhall firſt happen, with. Intereſt therefore in the 


mean Time, &c. And if any ſuch Daughter or 
Daughters ſhall happen to die unmarried, before 


her or their Portion or Portions ſhall become pay- 


able, as aforeſaid, then the Portion or Portions of 
her or them ſo dying ſhall go and. be paid to the 
Survivors and Survivor of them, equally to be di- 
vided amongſt them, Share and Share alike, (to 
be paid at the ſame Time as the original Por- 
tions. ſhould or ought to become payable as 
aforeſaid, in caſe they had been living) ſo as no 
one ſuch Daughter ſhall have for her Portion, 
by Survivorſhip or otherwiſe, by Virtue of the 
ſaid Term of 500: Years, above the Sum of 
2500 J. And in caſe there ſhall be no ſuch 
Daughter, who ſhall live to be married, or at- 
tain the Age of twenty-one Years, that then 
and in either of the ſaid Caſes ſo happening, 
the ſaid Term ſhall ceaſe, determine and be 
void, any Thing herein contained to the con- 
trary notwithſtanding. Provided alſo, and it is 
hereby further declared and agreed, that it {hall 
and may be lawful to and for him the ſaid 4. B. 
during his Life, . and after his Death, for the 
aid | er. Life, in 
caſe. the ſaid intended Marriage ſhall take Ef- 
fect, by any Writing or. Writings, under his or 
her Hand and Seal reſpectively, atteſted , by two 
or more credible. Witneſſes, to make any Leaſe 
or Leaſes, Demiſe or Grant, of all or any Part 
or Parts of the ſaid. Meſſuages and Lands, to 
any Perſon or Perſons whatſoever, for the Term 
n or Num- 
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ber of Years, not exceeding twenty-one Years ; 
* fo as ſuch Leaſes, Demiſes or Grants for Years, 
be made to commence and take effect in Poſſeſ. 
F ſion within one Year after the Date thereof; 
© and ſo as upon all and every ſuch Leaſe or Leaſes, 
© Demiſes or Grants to be made by the faid A. B. 
* and J. his intended Wife reſpectively, there be 
© reſerved payable yearly, during the Continuance 
© thereof, the beſt and moſt improved yearly 
* Rents, which, at the Time of making thereof, 
© can or may be gotten for the ſame; and fo that 
* in every ſuch Leaſe or Leaſes there be contained 
© a Clauſe of Re-entry for Non-payment of the 
© Rent or Rents thereby reſerved ; and ſo as the 
* Leſſee and Leſſees, to whom ſich Leaſe and 
* Leaſes ſhall be made, do ſeal and deliver Coun- 


_ © terparts of ſuch Leaſe and Leaſes. And the faid 


* A. B. for himſelf, bis Heirs and Aſſigns, doth 
© covenant and grant to and with the faid'C. D. 
E. F. and G. H. their Heirs and Aſſigus, that 
* the ſaid Meſſuages, Lands, Tenements, Here- 
* ditaments and Premiſſes above-mentioned, ſhall 
and may from henceforth, for ever hereafter, be, 
remain and continue to, for and upon the feve- 
ral Uſes, Intents, Truſts and Purpoſes, and un- 
der and ſubject to the ſeveral Limitations, Pro- 
viſo's and Agreements herein before mentioned 
and expreſſed, concerning the ſame, accotding to 
the true Intent and Meaning of theſe Preſents: 
And alſo, that he the faid A. B. and bis Heirs, 
and all and every other Perſon and Perſons and 
his and their Heirs, any Thing having or claim - 
ing in the ſaid Meſſuages, Lands, Tenements 
and Premiſſes above-mentioned, or any Part 
thereof, by, from or under him, them or any 


| ? gf hem, mall and will, at all Times hereafter, 


© upon 
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upon the reaſonable Requeſt of the ſaid C. D. 
E. F. and G. H. their Heirs and Aſſigus, make, 
do and execute, of cauſe or procure to be made, 
Cc. all and every ſuch further and other lawful 
© and reaſonable Grants, Acts and Aſſurances in 
© the Law - whatſoever, for the further, better 


and more perſect Granting and Aſſuring of al ] 


© and ſingular the ſaid Meſſuages, Lands, Tene- 
ments, Hereditaments and Premiſſes above men- 
© tioned, with the Appurtenances, to and for the 
* ſeveral Uſes, Intents, Fruſts and Purpoſes above 
* declared, limited, and appointed, and zccording 
© to the true Intent and Meaning of theſe Pre- 
© fents, as by the ſaid C. D. E. F. and G. H. and 
© their Heirs, or their or any of their Counſel 
learned in the Law, ſhall be reaſonably deviſed, 
or advifed and required. And further, it is co- 
« yenanted, granted, concluded and agreed upon 
© by and between the faid Parties to rheſe Pre- 
© ſerits, and the true Meaning hereof alſo is, and 
© jt is hereby fo declared, that all and every Fine 
and Fines, Recovery and Recoveries, Aſſurance 
and Affuranices, Conveyance and Conveyances 
© in the Law whartfoever already had, made, le- 
© vied, ſuffered, executed or acknowledged, or 
© zt any Time hereafter to be had, made, Cc. 
* of the ſaid Meſſuages, Tenements, Lands and 
© Pretnifſes above-mentioned; or any Part thereof, 
© either alone, or jointly with any other Lands, 
© Tebements or Hereditaments, by or between 
© the laid Parties to theſe Preſents, or by or be- 
© tweet them, and any other Perſon or Perſons, 
as for and 1 all and ſingular the ſaid 
Meſſuages, Lands, Tenements, Hereditaments, 


and Premiſſes above mentioned, and every Part 
© thereof, with' the Appurtenances, Hall be and 
| | Y 4 g enure, 
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© enure, and ſhall be adjudged, eſteemed and ta- 
© ken to be and enure, to and for the ſeveral Uſes, 
© Intents and Purpoſes above-mentioned, limited, 
* expreſſed and declared, according to the true In- 
tent and Meaning of theſe Preſents, and to and 
* for none other Uſe, Intent or Purpoſe whatſo- 
* ever, Ia Witneſs, &. _ 


Form of a Marriage Settlement of South- 
Sea KE. 


1 IS Indenture tripartite made, c. Be- 
tween A. B. of, &c. of the firſt Part, 
C. D. of, &c. of the ſecond Part, and E. F. 
G. H. and J. K. of, Ge. of the third Part; 
I hereas a Marriage, by God's Permiſſion, is in- 
tended ſhortly to be had and ſolemnized be- 
tween the ſaid 4. B. and C. D. with whom the 
faid 4. B. is to receive a conſiderable Marriage 
Portion: Aud whereas the ſaid A. B. is intitled 
to the Sum of 200 J. Capital Stock in the 
Stock of the Governor and Company of Mer- 
chants of Great Britain trading to tne South. 
Sea, commonly called South-Sea Stock, - Now 
this Indenture witneſſeth, That ip Conſideration 
of the ſaid intended Marriage, and to the In- 
tent that the ſaid Stock, and the Dividends and 
Profits thereof, may be ſecured and applied upon 
the Truſts, and to and for the Uſes, Intents and 
Purpoſes hereafter mentioned; he the ſaid A. B. 
doth for himſelf, his Heirs, Executors and Ad- 
miniſtrators, covenant, promiſe and agree, to and 
with the faid E. F. G. H and J. K. their Exe- 
cutors and Adminiltrators, that he the ſaid A. B. 
„ {hall and will within one and twenty Days next 
G © enſuing, 
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e enſuing the Date of theſe Preſents, in due Form, 
p well and ſufficiently transfer and aſſign in the 
Books kept for that Purpoſe, the ſaid Sum of 
2000 J. Sout i- Sea Stock to the ſaid E. F. G. H. 
and J. K. their Executors; Adminiſtrators and 
« Aſſigns. And it is hereby declared, concluded 
and agreed, by and between the aid Parties to 
« theſe Preſents, That the ſaid Stock, when fo 
0 transferred and aſſigned, aud all the Dividends 
« ſaid E. F. G. H. and J. K. their Executors, 
« Adminiſtrators and Aſſigns, upon and under and 
« ſubje& to the ſeveral Truſts, Uſes, Intents, Pur- 
poſes, Conditions and Agreements herein after 
expreſſed; (that is to ſay) In Truſt for the ſaid 
A. B. his Executors, Adminiſtrators and' Af Igns, 
until the ſaid Marriage ſhall be ſolemnized ; and 
from and immediately after the Solemnization of 
the ſaid intended Marriage, then that they the 
« ſaid E. F. G. H. and J. R. their Executors, 
Adminiſtrators and Aſſigns, ſhall permit and ſul- 
« fer the ſaid A. B. and his Aſſigns, during the 
« Term of his natural Life, to have, receive and 
* take, to his and their own proper Uſe and Be- 
c hoof, all the Dividends, Intereſt and other Pro- 
1 fits, which ſhall, during his Life, accrue, ariſe or 
be made by or from the ſaid Stock, or any Part 
thereof; and from and immediately after the De- 
ceaſe of the ſaid A. B. then upon Truſt, (in 
caſe the ſaid C. D. ſhall ſurvive the ſaid A. B.) 
to permit and ſuffer the ſaid C. D. and her Aſ- 
ſigns, during the Term of her natural Life, to 
receive and take to her and their own proper 
Uſe and Behoof, all the Dividends, Intereſt, c. 
And upon this further Truſt and Conſidence, 
chat they the 50 Truſtees, their l and 
Ad- 
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Adminiſtrators, ſhall and do, after the Deaths or 
the ſaid A. B. and C. D. transfer, aſſign, pay, 


apply or diſpoſe of the ſaid Stock, and the Di- 


vidends, Intereſt and other Profits thereof, unto 
and amor!gſt all and every the Sons and Daugh- 
ters of the ſaid A. B. on the ſaid C. D. begot- 
ten, and their Children, in caſe any of them 
ſhall be then dead leaving Iſſue, in fuch Parts 


and Proportions, and as ſuch Time or Times, 
and in ſuch Manner as the ſaid A. B. by his laft 
Will and Teſtament in Writing, or any other 


Writing daly executed, ſball limit, direct or 
appoint the ſame; and in Default of ſuch Li- 
mitation, Direction and Appointment, then un- 
to and amongſt all and every the Son and Sons, 


Daughter and Daughters of the ſaid A. B. on 


the ſaid C. D. lawfully to be begotten as aſore - 
ſaid, and the Children of ſuch Sons and Daugh- 
ters, (in caſe any of them ſhall happen to be 


dead leaving Iſſue,) in equal Shares and Por- 


tions, equally to be divided among ſuch Chil- 
dren, if there be more than one, and if but one 
Child, then wholly to that one. And upon 
this further Truſt and Confidence, that in cafe 
the ſaid A. B. ſhall ſurvive the ſaid C. D. and 
there ſhall be no ſuch Son or Daughter, nor 
any Iſſue of ſuch Son or Daughter, living at 
the Time of her Deceaſe; or if the ſaid C. D. 
ſhall ſurvive the ſaid A. B. and there ſhall be 


no ſuch Son or Daughter, nor any Iffue of ſuch 


Son- or Daughter, living at the Time of the 
Deceaſe of the faid A. B. and the ſaid C. D. 
ſhall not then be enſient of a Child which ſhall 
be afterwards born; then that the ſaid Truſtees, 
their Executors and Adminiſtrators, do and ſhall 
in either of the ſaid Caſes, (after the ä 
| 2 
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the ſaid C. D.) transfer, aſſigu, pay, apply and 
s diſpoſe of the ſaid Stock, and the Dividends, 
© Intereſt and Profits thereof to the ſaid 4. B. (if 
he ſurvives the ſaid C. D.) or the Executors, 
£ Adminiſtrators or Aſſigus of the ſaid A. B. after 
the Deceaſe. of the ſaid C. D. in caſe ſhe hap- 
* pens to ſurvive him as aforeſaid : Provided al- 
ways, and it is agreed and declared by and be- 
© tween all the ſaid Parties to theſe Prefents, that 
£ in caſe the faid A. B. ſhall be minded or deſi- 
* rous to have the ſaid Stock or any Part thereof 
* ſold, and the Money ariſing by the Sale thereof 
*£ inveſteil in any other Stock or Fund, or placed 
out upon any Security, or laid out in the Pur- 
* chaſe of Lands, Tenements or Hereditaments ; 
or to have the ſaid Money, after it ſhall have 


been ſo inveſted or placed out, in or upon any 
© other Stocks, Funds or Securities, called in a- 


© gain, and diſpoſed of in any other Manner, and 


* ſhall ſignify ſuch his Mind or Deſire by Writing 


© under his Hand, figned in the Preſence of two 
© or more credible Witneſſes; that then the ſaid 
c Truſtees, their Executors and Adminiſtrators, 
£. ſhall accordingly fell and diſpoſe of the faid 
Stock, or any Part thereof, and invelt, place, 
lay out or diſpoſe of the Money ariſing by the 
© Sale thereof, in ſuch other Stocks, Funds or Se- 
© curities, or in the Purchaſe of ſuch Lands or 
©* Tenements, or in ſuch other Manner as the ſaid 
* A. B. ſhall: by fuch Writing, or any other Wri- 
© ting or Writings, to be ſubſcribed and atteſted 
5 as aforeſaid, direct, limit or appaint; which 
* ſaid other Stocks ſo to be bought with the ſaid 
Money, when fo inveſted: ar placed out upon 
© any. ſuch Funds or Securities, and ſuch Lands 
and Tenements when purchaſed, ſhall be tranſ- 

© ferred, 
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ferred, aſſigned, conveyed, ſettled and aſſured 
ſo and in ſuch Manner, as that the ſame, with 
the Dividends, Intereſt, Rents and Profits there- 
of, may remain, continue, and be applied and 
diſpoſed of, to, for and upon the ſame Truſts, 
Uſes, Intents and Purpoſes, as the ſaid South 
Sea Stock, and the Dividends, Intereſt and Pro- 
fits thereof are herein before directed, limited 
and appointed, to go, be applied and diſpoſed 
of, or as near the ſame as may be, and that in 
all Reſpects according to the true Intent and 
Meaning of theſe Preſents : And it is agreed by 
and between all the ſaid Parties to theſe Pre- 
ſents, that the ſaid Truſtees, their Executors 
and Adminiſtrators, ſhall or lawfully may in the 
firſt place deduct and retain out of the ſaid 


Stock ſo intended to be transferred or aſſigned as 
aforeſaid, or out of ſuch other. Stocks, Cc. pur- 


chaſed, all ſuch Sum and Sums of Money, Coſts, 
Charges, Expences and Damages which they or 
any of them ſhall pay, expend, lay out, ſuſtain, 


or be put unto, for or by Reaſon or Means of 
this preſent Truſt, or any Act, Matter or Thing 


which ſhall or may be done or happen in, a- 
bout or relating to the Execution, thereof, or 
touching or concerning the ſame: And alſo that 
the ſaid Truſtees, their Executors or Admini- 
ſtrators, ſhall not be chargeable or accountable 
for more Money than what they or any of them 


ſhall reſpectively and actually receive by Virtue 


of theſe Preſents, nor ſhall the one of them be 


anſwerable or chargeable for or with the Act, 


Receipt or Default of the other of them, but 


each for himſelf and his own Act, Receipt or 
Default only; And in caſe any Loſs ſhall happen 


of the ſaid Stock, or the Money ariſing by = 
* | Sale 
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e Sile thereof, or any Part thereof, or of the Pi- 
vidends, [ntereſt or Proceed thereof, without 
© the Neglect or Default of them the ſaid Truſ- 
tees, | their Executors, &. or ſome of them, 
el then they the ſaid Truſtees or any of them, their 


ok 


not be charged or chargeable with ſuch Loſs, 
or be liable ro anſwer or make good the ſame or 
© any Part thereof, 1 e. 3 


* 


Atticles of © Nest on Marriate. in 


Nature of a Settlement of Perſonal 


= ' ' 
* 


Ke if A Ae, nnd. 

made, concluded and agreed upon,” the” Day, 

05, &c. in the Tear, &c. Between A. B. 

% Kc. of the firſt Part, E. D. Daughter 

f I. D. of, &c. of the ſecond Part, and 
the e ſaid T. D. of the third Part, | 


7 HER E AS a Marriage! is intended ſhort- 
ly to be had and ſolemnized between 


the ſaid 4 B. and E. D. upon which, faid Mar- 


* riage he the faid A. B. will be intitled ro, 


©and is to receive of and from the ſaid T. D. 
© the Sum of 6007. or the Value thereof, as and 
© for the Marriage Portion of the ſaid E. D. 
© Now it is hereby agreed by and between the 
© ſaid. Parties to theſe Preſents; and Firft, i in Con- 
© {ideration of the (aid inten d Marjiage, and of 
the faid Sum of 600 J. bich the ſaid A. B. 
* . Will be intitled to, and is to receive, by and 
: upon the ſaid Marriage, in caſe the ſame _ 
2 elle 


or any of their Executors or Adminiſtrators, ſhall 
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effect; he the ſaid A. B. for himſelf, his Execu- 
tors and Adminiſtrators, doth covenant, pro- 
miſe, grant and agree,. to and with the ſaid 
T. D. his Executors and Adminiſtrators, in 
Manner following, (that is to ſay) That in 
caſe the ſaid intended Marriage ſhall take ef- 
fe&, and the ſaid. E. D. ſhall happen to die. 
within the Space of five Years, next after the 
Solemnization thereof, having no Child or Chil- 
dren living at the Time of her Deceaſe, and 
he the ſaid A. B. ſurviving her; That then he 
the ſaid A. B. ſhall and will pay or cauſe to 
be paid unto the ſaid T. D. his Executors, Ad- 
miniſtrators or Afigns, the Sum of 200 l. Part 
of the Marriage Portion aforeſaid, within fix 
Months next after the Deceaſe of her the ſaid 
E. D. fo dying as afoteſaid; 63-46 

Item, it is agreed, and for the Conſiderations 
aforeſaid, he the ſaid A. B. for himſelf, his 
Executors and Adminiſtrators, doth further 


_ covenant, promiſe, grant and agree, to and 


with the ſaid T. D. his Executors and Admini- 
ſtrators, by theſe Preſents; That in caſe the 


laid intended Marriage ſhall take effect, and the 


ſaid E. D. ſhall happen to ſurvive him the 
ſaid A. B. her ſaid intended Husband, he dy- 
ing without Iſſue by her, that then the Exe- 
cutors and Adminiſtrators of the ſaid A. B. 
ſball permit and ſuffer the faid E. D. to have 
and enjoy her Rings, Jewels, Wearing Apparel, 
and Furniture of her Chamber; or if the ſame; 
or any Part thereof ſhall be out of her Poſſeſ- 
fon, ſhall upon Requeſt deliver the ſame unto 
her : And: alſo, That the Executors and Ad- 


miniſtrators of the ſaid A. B. ſhall and will 


pay or cauſe to be paid unto her the ſaid * 
a ; * het 
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her Executors, Adminiſtrators or Aſſigns, the 


full Sum pf 700 J. of lawful Money, Cc. with. 
in ſix Months after the Deceaſe of the ſaid A. B. 
* But if at the Time of the Death of the ſaid 


A. B. the ſaid E. D. ſurviving him, he the ſaid 
* 4. B. ſhall have any Child or Children then 


* living, that then the Executors and Admini- 


* ſtrators of the ſaid A. B. ſhall permit and ſuf- 


* fer the ſaid E. to enjoy her Rings, Jewels, 


* Wearing Appatel, and Furniture of her Cham- 
© ber, as aforeſaid; and alſo upon reaſonable Re- 
pay and deliver over to her the ſaid E. D. her 
* Executars, Adminiſtrators or Aſſigns, one full 
* Moiety ar Half-Part of all the petſonal Eſtate 


of her the ſaid intended Husband, his Debts and 


Funeral Expences being firſt diſcharged. 


* Laſtly, the ſaid T. D. for the Conſiderations ' 


* aforeſaid, doth hereby declare, T hat the faid 
* Sum of 600 /. to be by him paid, as and for 
* the Marriage Portion of the ſaid E. bis Daughs 
© ter, as aforeſaid, is not intended to be the full, 
© ſole and abſolute Proviſion, Part and Portion of 


© her the aid E. of and in the Eſtate, Goods 


and Chattels of the ſaid T. D. But the ſaid 
* T. D. doth for himſelf, his Executors and Ad- 


© Miniſtrators, covenant, promiſe, grant and a- 


* gree, to and with the ſaid A. B. his Execu- 
* tors and Adminiſtrators, by theſe Preſents, That 
© after the Deceaſe of him the ſaid T. D. ſhe the 
© {aid E. ſhall: have and receive of and from the 
© Executors and Adminiſtrators of the ſaid T. D. 
ſo much more out of his Eſtate, Goods and 
* Chattels, as ſhall make the ſaid Marriage Por- 
© tion or Sum of 600 J. to amount to as much, 


* and be equal in Value with whatſoever he the 


© ſaid 


* queſt in that Behalf, ſball and will account, 
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«Aid J. D. ſhall ia his Life-Time, or at the, 
JTime of his Deceaſe, give or bequeath unto, 
c. the other Ela of the aid 7. P. In 
E Wireſs, &c. ou 1755 
Having now gone 1 the large Titles of 
Marriage, I proceed to ſome fmaller Heads con- 
cerning _ | Ee 4 . 
15 Elopements of married Word. 
2. Divorces between Husband and Wife. 


3: Felony i in Stealing and marrying W omieti. 


1. Elopeinent is whete 3 Woman, that is mat- 
ried, of her own Accord goes away and de- 
parts from her Husband, and lives with an Adul- 
terer. 
A Woman thas 185i her Husbakd is aid to 
Elope; and in this caſe the Husband is not o- 
bliged to allow her any Alimony or Maintenance 
out of his Eſtate; nor "at" ke he chargeable | for 
Neceſſaries for her. as vary Apparel,” Diet, 
Lodging, &c. And where the fame is notorious, 
whoever gives her Credit, doth: it zt his Peril: 
But on an Elopement, the Putting 4 Wife in the 
Caxette, or other Nes. Papers, is no legal No- 
tice to Perſons in general not to truſt her; tho' 
perſonal Notice to particular Perſons.given by the 
Husband will be good, not to be chargeable. o 
them. 1 Roll. Abr. 350. 1 Vent. 42. 

If a Woman elopes, and the Husband gives 
publick Notice of it, and declares he will not 
pay any Debts of hers ſhe' contracts; it hath, 
been held, that if Perſons truſt her afterwards, the 
Husband- is not liable to ſatisfy the Debt: Yet ac- 
cording to the Opinion of Chief Juſtice Holt, i 

1 2 


a Wiſe run away from her Husband, and contract 


Debts, and afterwards the Hasband comes after 
her and lies with her, tho' but for a Night; that 
will make him chargeable for the Debts of the 
Wife. 1 Sid. 109. 1 Mod. 124. Mod. Ca. 


171. | 
Where the Wife goes away from the Husband, 


and liveth in Adultery with another, ſhe ſhall 
loſe and forfeit her Dower ; unleſs the Hasband 
of his own free Will ſufter her to cohabit with 
him, and be reconciled to his Wife. But to 
rove the Reconciliation, on ſuch an Elopement, 
ying together ſeveral Nights, at ſeveral Places, 
it is ſaid ſhall not avail; if they are not reſidenc 


or abiding in one Houſe together, &c. If after 


the Elopement of the Wife, her Husband and ſhe 


demean themſelves as Husband and Wife, it is 


Evidence of Reconciliation. Dyer 170, 196. 


If a Man grants his Wife with her Goods to 


another Man,, and the Wife by Virtue of the 
Grant lives with the Grantee during the Life of 
the Husband, this ſhall incur Forfeiture of Dower ; 
for ſhe lived in Adultery, notwithſtanding the 
Grant. 2 Inſt. 435. 2 Danv. Abr. 662. 

2. Divorce is a Separation of two Perſons 
married together, made by Law: And there are 
many Divorces mentioned in our Books, but they 
are uſually of two Kinds, i. e. a Menſa & Thoro, 
from Bed and Board; and a Vinculo Matrimonii, 
from the very Bond of Marriage. 1 Inſt. 235. 

The Divorce a Menſa & Thoro diſſolves not 
the Marriage; for the Cauſe of it is ſubſequent, 
and ſuppoſes the Marriage to be lawful : It may 
be by reaſon of Adultery in either of the Par- 
ties, for Cruelty of the Husband, &c. and as it 
doth not diſſolve the Marriage, ſo it debars 2 

2 the 


2 2 
=>; a+: _— _— rn — = _ 
a E — BY * Sm — 
* 8 0 4688 * 5 — — . Pl 
m——_ * — © — Sov * <t 
- . _ 


| _ 
1 
2 — 
* — ** — 2 


n ng &- —— * + ans 
2 * — — — 
2 1 — PRs ET RE I a 
Þ 4 — — © 20 „6h. - 4.54 
— —— 
— 


— % re 4 
— * 9 — — — - — — * — — * — 8 
— PF — d a = — 


ef #5 2 _ 8 
— 4% — * ap cg 
b i: 4 — - * " » C 
— > 4 33 * 
3 =>. 2 


— 


— 


* — — — > Wo oy 


. ˙ -A ˙ U  __* 


1 : . * MES. 222 , * 5 * aan 
— 2 "Ne * V3 4 * 9 * | * _ ä o E oy == * * <4 _ p : * ar = 
P COON EE OTE Ine, i II —— * 3 
n —— dy — 
* rr — TCY * — han eg wan 


* — 


338 Ok Marriage, Saſtardy, 


the Woman of her Dower ; nor Baſtardizes the 
Iſſue; or makes void any Eſtate for the Life of 
Husband and Wife, &c. A Woman under this 
Divorce may ſue her Husband in her own Name 
for Alimony, and others by her next Friend, c. 
The Divorce 'a Viuculo Matrimonii | abſolutely 
diſſolveth the Marriage, and makes it void from 
the Beginning, the Cauſes thereof being prece- 
dent to the Marriage; as Precontract with ſome 
other Perſon, Conſanguinity or Affinity, Impoten- 
cy, Cc. On this Divorce, Dower is gone; and 
if by reaſon of Precontract, Conſanguinity, or Af- 
finity, the Children begotten between them are 
Baſtards, 1 Inſt. 235. 3 Inſt. 89. 2 Inſt. 9. 


| in Tſe lall Kind of Divorces, the Wife, *tis 
ſaid, ſhall receive all again that ſhe brought with 
her, becauſe the Nullity of the Marriage ariſes 
through ſome. Impediment ; and the Goods of 
the Wife were given for her Advancement in 
Marriage, which now ceaſeth: But here it is 
where the Goods are not ſpent, and in caſe the 
Husband gives them away during the Coverture, 
it ſhall bind her. If ſhe knows her Goods un- 
ſpent, ſhe may bring Action of Detinue for them; 
and for Money, Cc. which cannot be known, 
ſhe muſt ſue in the Spiritual Court: By this Di- 
vorce an Eſtate-tail of Baron and Feme, it has 


been held, may be extinct. Dyer 62. 1 Nelſ. 


Abr. 675. Godb. 18. | 
If after a Divorce a Menſa & Thoro, either 
of the Parties Wan e the other bein N 
ſuch Marriage is merely void; and as in this Caſe 
the Marriage continues, martying again hath 
been adjudged within the Statute 1 Fac. 1. of 
R007; Hg. 5 Woman, oy, B. reg, 2Þ9 
| * * inhi- 
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inhibited by the Sentence not to marry during 
her Husband's Life: On a Divorce a Vinculo Ma- 
trimonii, the Parties may marry again; and in 
Divorces for Adultery, ſeveral Acts of Parliament 
have allowed the innocent Party to marry again. 
2 Leon. 173. Cro.Car. 333. „ Pen 7: $156, 

If a Marriage is voidable by Divorce, yet if 
the Husband dies before any Divorce, the Wiſe 
de fatto ſhall be endowed: And where there is 
a Divorce, the Children of a ſecond Marriage may 
inherit until the Sentence is repealed. . Sentence 
of Divorce muſt be given in the Spiritual Courr, 
in the Life of the Parties, and not afterwards ; 
but. it may be repealed there after their Deaths, 
1 Inſt. 33. 2 Leon. 207. 

3. Where any Perſons married do marry any 
other Perſon, the former Husband or Wife being 
alive, it is Felony : But if a Husband or Wife are 
abroad beyond Sea, Cc. ſeven Years, the one 
not knowing the other to be living; or there be 
a Divorce of the Husband and Wife, &c. they 
are excepted out of the Act. As the latter Mar- 
riage makes this Crime; if the firſt Marriage 
were beyond Sea, and the ſecond in England, 
the Party may be indicted for it here: Though 
if the firſt Marriage be in England, and the lat- 
ter beyond Sea, the Offender cannot be indicted 
there. Stat. 1 Faci 1. c. 11. Kel. 80. 1 Sid. 
ns 5 

To ſteal or take away any Woman, having an 
Eſtate in Lands or Goods, or that is Heir appa- 
rent, againſt her Will, and marry or defile- her, 
is Felony by Statute: And it is the ſame if the 
Taking be againſt her Will, though the Marriage 
was with her Conſent. And not only the Ta- 
kers, but the Procurers, Abetters and * 

52 3 0 


340 Ok Marriage, Baſtardp, 


of the Woman before the Fact, ſo taken away, 
knowing the ſame, ſhall be deemed principal Fe- 
lons. 3 H. 7. c. 2. 39 Elix. c. 9. ; 
Taking away any Woman Child under the 
Age of Sixteen Years and unmarried, out of the 
Cuſtody and againſt the Will of the Father, 
Guardian, &'c. the Offender ſhall ſuffer Fine and 
Impriſonment. And an Information ſhall lie for 
ſeducing a young Man or Woman from their 
Parents, againſt their Conſents, in order to marty 
them, &c. Stat. 4 & 5 P. & M. c.8. Raym. 
4 


73+ 6 | | 
I ſhall conclude this Chapter with the Laws 
and Statutes relating to the particular Titles of, 


I. Baſtardy. 7 3. Ideots. 
2. Infants. Heads, - 4. Lunaticks. 


1. Baſtardy ſignifies a Deſect of a, objected 
to one born out of Wedlock: For a Baſtard is 
he that is born of any Woman not married, ſo 
that his Father is not known by the Order of 
Law ; and therefore he ſhall not be Heir, or of 
Kin to any Perſon; he being the firſt of his Fa- 
mily ; nor ſhall he have Heirs, but of his own 


y. | e 

A Woman is with Child by a Man, who after- 
wards marries her, and then the Child is born; 
this Child is not a Baſtard: But if a Man hath 
Iſſue by a Woman before Marriage, and after 
they marry, the Iſſue is a Baſtard by our Law; 
but Legitimate by the Civil Law. In caſe one 
marries a Woman groſly big with Child by an- 
other, and within three Days after ſhe is deli- 
vered, in our Law the Iſſue is no Baſtard; tis 
otherwiſe by the Spiritual Law : And wor 21 
2 OY l 


eee | 
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Child is born within a Day after Marriage be- 
tween Parties of full Age, if there be no appa- 
rent Impoſſibility that the Husband ſhould be the 
Father of it, the Child is not a Baſtard, bu ſup- 
poſed to be the Husband's Child. 2 Inſt. 96. 1 
Danv. 729. 1 Roll. Abr. 358. J 
But if the Husband be but eight or nine Years 
of Ape, or if he be within the Age of Fourteen, 
the Iſſue is a Baſtard: So where a Husband is 
gelt, or hath loſt his Genitals, Cc. which ſhews 
an Impoſſibility to get a Child; but it muſt be by 
Special Matter. By the Common Law, if the 
Husband be within the four Seas, ſo that by 
Intendment he may converſe with his Wiſe, and 
the Wife hath Iſſue, the Child will not be a Ba- 
ſtard: But he is a Baſtard who is born of a Wo- 
man, when her Husband is over Sea, at and from 
the Time of the Begetting to the Birth of ſuch 
Child. Where a Woman lives in Adultery with 
another, her Children by ſuch other are Baſtards; 
for they are born out of the Limits of Matrimony; 
thopgh if Husband and Wife confent to live ſe- 


parate, the Children born after ſuch Separation 


mall de taken to be Legitimate, and not Baſtards, 
becauſe the Acceſs of the Husband ſhall be pre- 


ſumed: Iſſue of a ſecond Wife or Husband, the 


firſt being living, is a Baſtard, 1 Juſt. 244. 1 
Danv. Abr. 729. 1 Salk. 122. 2 Salk. 483. 

It hath been held, that if a Woman hath a 
Child forty Weeks and eight Days after the 
Death of her Husband, it ſhall be Legitimate ; 
the Law having appointed no exact certain Time 
for the Birth of legitimate Iſſues, And here, if a 
Woman great with Child by a former Husband, 
ſhall marry another Man after his Dcath, the 


Child ſhall be the lawful Child of the firſt Huſ- 
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band; but if the Woman be privily with Child, it 
ſhall belong to the ſecond Husband. Where any 
Woman ſays the is with Child by a deceaſed Huſ- 
band, and with-holds Lands from the Heir, a Writ 
Ventrè inſpiciendo is to be granted to ſearch her, 
and try it by a Jury of Women; and if it be 
found, ſhe ſhall be kept in Cuſtody 'till delivered, 
Fc. 1 Danv. 721. 21 E. 3. 39. F. N. B. 227. 
Baſtards having gotten Names by, Repargyion, 
may purchaſe by ſuch Names to them and their 
Heirs: And a Limitation to them when in eſe, 
and known, is good, but not before they 115 
born: They may not take by the Name of Iſſue, 
which mult be lawful ; nor ſhall a Uſe be raiſed to 
ſuch a reputed Son, Cc. Special Baſtardy is tri- 
able by the Country, in the Temporal Courts: 
But general Baſtazdy, whether a; Perſon is a Ba- 
ſtard or not, and was born in Jawful Matrimony, 
ec. upon ſome Quellion of Inheritance, is try'd , 
by the Biſhop's Certificate; after Ife joined in 
2 Court of Law, it is to be trapſmitted ta, the 
Eccleſiaſtical Court, to be examined and certified, 
Sc. But the Judges {hall not award a Writ ta the 
Ordinary to certify Ballardy,: till Proclamation is 
iſſued for all Perſons having Intereſt therein to 
make their Objections before him againſt the Par- 
ty, Ss 155 3. 6 Rep. 65. Dyer 374. Hob. | 
117% Aitchy 64. Kat. e. LH. ih... 
By Statutes, the two next Jules of Peace may 
take Order for puniſhing of the Mother and Fa- 
ther of a common Baſtard, and for Relief of the 
Pariſh where born, by a weekly Payment, &c. 
And the Father and Mother not obeying the Or- 
| der, ſhall be impriſoned. And where a Baſtard 
\ Child is born, Church-wardens may ſeize Goods 
af the reputed Father and Mother, to Ce 
; 7 | the 
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the Pariſh : The Juſtices are to ſend lewd Wo- 
men, having Baſtards, to the Houſe of Correc- 
tion; but Perſans able to keep them are not 
within the Statute ; and a Mother diſcharging 
the Pariſh ſhall not be puniſhed. It is eſteemed 
Murder to conceal.the Death of a Baſtard Child, 
when born alive. 18 Eliz. c. 3. 7 & 21 Jac. 1. 
13 &:14.Co:2. ö i, - 

2. An Infant is a Perſon. under the Age of 
twenty-one ; Years ; , whoſe Acts are in many 
Caſes either void or voidable. 1 Inſt. 171. 

If an, Infant, bargain and ſell Lands by Deed 
indented and inrolled, he may avoid it: And 
where ſuch Infant makes a Feoffment, he may 
enter and avoid it; and if he dies, his Heir may 
enter, &c. An Iofant makes a Deed, and delivers 
it withip Age, though he afterwards deliver it 
again when at full Age, this ſecond, Delivery and 


| Deed are void; for. the Deed muſt rake Effect 


from the firſt Delivery. All Gifts and Grants, Cc. 
of any Infant, which do not take Effect by Deli- 
very of his Hand, will be void; and if made to 
take Effect by Delivery of his own Hand, are 
voidable by himſelf and his H:irs, and. theſe who 
ſhall haye his Eſtate. But if an Infant make a 
Leaſe, payin Rent, and. after his coming of Age 
he accepts the Rent; by this the voidable Leaſe 
is made od. 2 Inſt. 673. 1 Iuſt. 247. 3 Rep. 
E e EAN a] 
An N may purchaſe Land, being intended 
for his Benefit; but at his full Age, he may either 


agree to and confirm it, or wave or diſagree to 
it; and if he agrees not when at Age, his Heirs 
after him may diſagree: A Leaſe made to an In- 
fant may be avoided, by waving the Land be- 
fore the Rent-Day. Infants ought not to be re- 
| Z 4 ceived 
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ceived to levy Fines of Lands; but if they are 
admitted, *twill be good and unavoidable, unleſs 
reverſed during their Minority: A Common Re- 
covery ſuffered by an Infant by Guardian ſhall 
bind him; Conditions annexed to Lands, whether 
the Eſtate come by Grant or Diſcent, are binding 
to Infants; and Laches ſhall prejudice an Infant, 
if he prefents not to a Church in ſix Months, Cr. 
1 Inſt. 2, 172, 380. Cro. Car. 307. Lit. 402. 
If an Infant enters into Bond, pretending to 
be of full Age; though he may avoid it by plead- 
ing Nonage, he may be indicted for a Cheat. An 
Infant may voluntarily bind himſelf Apprentice; 
but his Bond for Service ſhall not bind him: He 
may bind himſelf to pay for Neceſſaries, as to 
Eating, Drinking, Apparel, &c. Though an In- 
ſant is not obliged to pay for Cloaths, except it 
be averred to be for his own Wearing, and that 
they were convenient and neceſſary for him to 
wear, according to his Eſtate. Money laid out for 
Neceſſaries for an Infant bath been allowed; 
when Money lent for that Purpoſe hath not: 
The Infant may buy, but cannot borrow Money 
to buy Neceſſaries; for the Law will not truſt him 
with Money, but at the Peril of the Lender, 
who muſt ſee it thus laid out. Cro. Car. 179. 2 
5 483. Cro. Jac. 560. 5 Mod. 368. 1 Sall. 


In the Proſecution of Actions, an Infant is to 
ſue by Prochein Amy, or Guardian; but always 
defend by Guardian ; and he is not to appear by 
Attorney in his own Right. If an Infant, Oc. 
commit a Treſpaſs againſt the Perſon or Poſſeſſion 
of another; he mofl anſwer for the Damage in a 
Civil Action : But Infants, under the Age of four- 
teen Years, are not generally puniſhable for 

N | Crimes ; 
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Crimes; though if they are of that Age, which 
is the Age of Diſcretion, or under thoſe Years, 
having Maturity of Diſcretion, they may be pu- 
niſhed as Felons. 1 Inſt. 135. 2 Saund. 212. 

A Father by Deed in his Life-time, or by Will, 
may diſpoſe the Cuſtody of his Infant Child un- 
der twenty-one Years of Age, and not married, 
during the Minority, to any Perſons, not Popiſh 
Recuſants, he thinks fit; who may maintain Ac- 
tions of Treſpaſs, &c. againſt unlawful Takers a- 
way of ſuch Children, and take into Cuſtody their 
Lands. A Guardian in Socage at Common Law 
not thus appointed, continues till the Minor ac- 
compliſhes the Age of fourteen Years; and then 
he may chuſe his Guardian before a Judge at his 
Chamber, or in Court, or in Chancery: And 
theſe Guardians ſhall make no Waſte, or Sale of 
the Inheritance, but keep it ſafely for the Heir; 
they are to take the Profits of the Minor's Lands, 
c. to his Uſe, and on accounting for the ſame, 
ſhall have Allowance of Coſts and Expences ; and 
if they are robbed, &c. without any Default. or 
Negligence, they ſhall be diſcharged thereof. Stat. 


12 Car. 2. c. 24. 1 Lill. Abr. 655: 2 Lev. 262. 


Lit. 123. 1 Inſt. 89. „ 
Where there hath been ſome Doubt of the 
Sufficiency of a Guardian to an Infant, the Chan- 
cery hath required Security to be given: And 
Action of Account lies againſt Executors, Cc. of 
Guardians. 2 Mod. 177. 4 & 5 Aur, 


Form 
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Form of a common Election of a Gardian 
by '& Minor. 


* OW all Men by theſe Preſents, That I 
A. B. Son and Heir of T. B. of, Cc. 
* Efquire, deceaſed, being now about the Age of 
Rec Years, have elected and choſen, and 
by theſe Preſents do elect and chuſe C., D. of 
&c. Gentleman, to be Guardian 6 my Perſon 
and Eſtate, until I ſhall attain the Age of twen- 
ty-one Years; and T do hereby promiſe to be 
ruled and governed by him in all Things touch- 
ing my Welfare; and I do authorize and im- 
pbwer the ſaid C. D: to enter upon and take 
Poſſeſſion of all and every my Meſſuages, Lands, 
Tenements, Hereditaments and Premiſles what- 
ſoever, ſituate, lying and being in, Cc. in the 
County of, &c. or elſewhere, whereunto t have 
or may have any Right or Title, and to let and 
ſet the ſame, and Teceive and take the ents, 
Iſſues and Profits thereof, for my Uſe and Bene- 
fit, during the Term aforeſaid giving and here- 
by granting unto the ſaid, C. 3. my ful Poiver in 
the ſaid Premiſſes, and whatſoever e ſhall law-, 
fully do or cauſe to be done in the ſaid Pre- 
miſſes, by Virtue hereof, I do keteby promiſe 
to ratify and confirm. In Witneſs, &. 


= a a @-& a © 
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3. An Ideot is uſed in our Law for one who is 

a natural Fool, from his Birth: And the King 

ſhall have the Cuſtody of the Lands of an Ideot, 

taking the Profits during his Life, without com- 

mitting Waſte, and finding him and his Family Ne- 

ceſſaries; and after his Death, ſhall _— _= 
an 


Lands to the right Heir. This is by Statute; and 
by the Common Law the King ſhall alſo have the 
Cuſtody of the Body, Goods and Chattels of Ideots, 
after Office found, Cc. 17 Ed. 2. c. 9. Dyer 302, 
But where a Perſon hath once Underſtanding, 
and became a Fool by Chance or Misfortune ; the 
King ſhall not have the Cuſtody of him: And if 
one have ſo much Knowledge, as to meaſure a 
Yard of Cloth, number twenty Pence, or rightly 
name the Days of the Week, Cc. he ſhall not be 
accounted an Ideot by the Laws of the Realm. 
On a Writ returnable in Chancery, one may be 
examined whether Ideot or not; and there is a 
Writ, Idiota inguirendo vel examinando, directed 
to the Sheriff to call before him the Party repre- 
ſented to be an Ideot, and examine him, and in- 
quire by a Jury whether he be of ſufficient Un- 
derſtanding to manage his Eſtate, and to certify 
the ſame into Chancery: After which he may be 
examined by the Lord Chancellor. 4 Rep. 124-. 
9 Rep. 31. F. N. B. 232, 233. „ 
By his Prerogative the King hath the Lands 
from the Time of the Inquiſition, and 'tis ſaid, 
the ſole Intereſt in, granting the Eſtate of an Ideot, 
but not of a Lunatick. The Uſe of the Ideot's 
Lands is in the King; but the Freehold is in the 
Ideot ; If he alien his Land, the King may have. 
a Scire Facias againſt the Alienee,; and reſeiſe the 
ſame into his Hands, and the Inheritance ſhall be 
veſted in the Ideot; though this. muſt be after 
he is found by Inquiſition to be an Ideot. Dyer 
302. 5 Rep. 125. | 
Ideots not ,having Underſtanding are incapable 
to make a Will; their Deeds, Grants and Con- 
veyances are voidable, or may be made void: 
But what they do concerning Lands, 98 a 
| ; ourt 
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Court of Record, ſhall bind themſelves, and all 
others claiming under them. If an Ideot con- 
tracts Matrimony, it ſhall bind him; and Ideots 
ſhall be bound to pay for Neceſſaries, in the 
ſame Manner as Infants: A Diſcent may take a- 
way an Entry of Ideot, &c. Though where an 
Heir is Ideot, any Man may make a Tender for 
bim; and Ideots, &c. ought not to be proſecuted 
for any Crime ; becauſe they want Knowledge 
ro diſtinguiſh Good and Evil. 1 Iuſt. 247. 4 Rep. 
111. 2 Inſt. 483 1 Roll. Abr. 357. 3 Inſt. 108.” 

An Ideot cannot appear by Attorney; when 
he ſues or defends any Action, he muſt appear in 
Perſon, and the Suit is to be in his Name, buy 
ſollowed by others. 2 Sid. 112, 335. 

4. A Lunatick is defined to be a Perſon who is 
ſometimes of good and ſound Memory and Un- 
derſtanding, and ſometimes not: And fo long as 
he hath not Underſtanding, he is non tompos Men- 
tit. A Commiſſion of Lunacy'ſha'l iſſue out of 
Chancery, to examine whether the Perſon be Lu- 
ratick, or not; and to make 1nqueſts of his 

Lands, Cc. Dyer „ 

It is ordained by Statute, that the King ſhall 
provide that the Lands of Lunaticks be afely pre- 
ſer ved and they and their Families maintained by 
the Profits; and the Reſidue ſhall be kept for 
theit Uſe, and be delivered to them when they 
come to their right Mind; the King taking no- 
thing to his own Uſe, Cc. Here the King hath 
the Guardianſhip of the Lands of Lunaticks; but 
not the Cuſtody of their Lands or Bodies: And 
the Guardian of a Lunatick is accountable to him, 
his Executors, &c. As a Lunatick may recover 
his Underſtanding, and have Diſcretion enough 
to govern himfelf and his Lands; therefore the 

King 
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King ſhall not have the Cuſtody of him and his 
Lands; for after he hath recovered his Memory, 


he is to have his Eſtate at his own Diſpoſal. 


Stat. 17 Ed. 2. c. 10. 4 Rep. 124. 3 Salk. 301. 

By the antient Common Law, a dangerous 
Madman may be kept in Priſon, 'till he recover 
his Senſes; And by a late Statute, Lunaticks or 
Madmen wandring may be apprehended by a Ju- 
Rice's Warrant, and locked up and chained, or 
be ſent to their laſt legal Settlement, &c. A Lu- 
natick without Memory underſtands not what he 
does, ſo that he cannot lawfully promiſe or con- 
tract for any Thing: Every Deed made by a Lu- 
natick, who is on compos, is voidable ; and his 
Deeds may be avoided by his Heir, except he 
levy a Fine, or do any other Act of Record, &c. 
But the Deed of a Lunatick ſhall not be voidable 
by himſelf; he ſhall not be allowed to work his 
_ own Diſability, by making himſelf a' Madman. 
1 Inſt. 247. 4 Rep. 126, Stat. 12 Ann. 

In Criminal Caſes, the Acts of a Lunatick ſhall 
not be imputed to him; unleſs he kill, or offer to 
kill the King, when by our old Books he may be 
guilty of Treaſon; but this is now contradicted: 
And it is ſaid, if one who has committed a Capi- 
tal Offence, become Lunatick, and non compos 
before Conviction, he ſhall not be tried; and if 
after Conviction, that he ſhall not be executed. 
Tho! if a Perſon feigns himſelf Mad, and refuſes to 
anſwer for a Crime, he ſhall be taken as one that 
ſtands mute, &c. 1 Iuſt. 247. 3 Inſt. 46. 1 
Mank. 2. f. . C. 2386. | 

If a Lunatick ſue an Action, it muſt be ſued in 
his own Name; and if an Action be brought a- 
gainſt a Lunatick, he is to appear by Nau 
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if of full Age, and by Guardian if he be undet 
Age. 1 Juſt. 135. 

Ideots and Lunaticks ſeiſed of Eſtates in Truſt, 


Oc. by Order of the Chancery may make Con- 
veyances thereof. Stat. 4 Geo. 2. c. 10. 


Of the Liberty of the Sub⸗ 
ject, Magna Charta, and other 
Statutes. 


The Statute of Magna Charta, or the 
Great Charter made in the ninth Tear 


of K. Henry 3. 


| E N RY by the Grace of God, King of 
a England, Lord of Ireland, Duke of Nor- 
© mandy and Guyan, Tc. To all Archbiſhops, 
© Biſhops, Earls, Barons, Sheriffs, Provoſts, Offi- 
© cers, and to all Bailiffs, and other our faithful 
Subjects, who ſhall ſee this preſent Charter, 
© Greeting : Know you, that we unto the Ho- 
© nour of Almighty God, and for the Salvation 
© of the Souls of our Progenitors and Succeſſors, 
© Kings of England, to the Advancement of Holy 
Church, and Amendment of the Realm, of our 
- I * mers 
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© mere and free Will, have given and granted to 
© all Archbiſhops, Biſhops, Earls, Barons, and all 
© Freemen of this our Realm, theſe Liberties 
following, to be kept in our Kingdom of Eng- 
© land for ever. 


CHAN I 
A Confirmation of , Liberties. 


« Firſt, We have granted to God, * I this 
our preſent Charter, have confirmed for us and 
* our Heirs for, ever, That the Church of Eng- 
land ſhall be free, and have all her Ear 
© Rights and Liberties inviolable. We have grant- 
© ed alſo, and given to all the Freemen of our 
© Realm, for us and our Heirs for ever, the Li- 
© berties under-written, to have and to hold to 
© them and their Heirs for ever, 


CH. A II. 
The Relief of the King's Tenant of full Age, 


© If any of our Earls or Barons, or any other 
© which hold of us in Chief by Knight's Service 
« die, and at the Time of his Death, his Heir be 
© of full Age, and oweth to us a Relief, ſhe ſhall 
© have his Inheritance by the old Relief, that is to 
© ſay; the Heir or Heirs of an Earl, for a whole 
* Earldom, by one hundred Pounds; the Heir or 


« Heirs of a Baron, for a whole Barony, by one 


© hundred Marks; the Heir or Heirs of a Knight, 
* for one whole Knight's Fee, one hundred Shil- 
< * lings at the moſt: And he that hath leſs ſtall 

give leſs, according to the old Cuſtom of the Fees, 
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| CH A FP. III. 
The Wardſhip of an Heir within Age. 


© But if the Heir of any ſuch Tenant be with- 
in Age, his Lord ſhall not have the Ward of 
him nor his Land, before that he hath taken of 
© him Homage: And aſter ſuch an Heir hath been 
© in Ward, when he is come to full Age, (that 
© js to ſay, to the Age of twenty-one Years) he 
© ſhall have his Inheritance without Relief, and 
© without Time; fo that if ſuch Heir being within 
Age be made a Knight, yet nevertheleſs his 
© Land ſhall remain in the keeping of his Lord, 
© unto the Term aforeſaid. | 


CHAP, IV. 


No Waſte ſhall be made by a Guardian in Wat ds 
Lands, 


The Keeper of the Land of ſuch an Heir, 

© being within Ape, ſhall not take of the Lands 
of the Heir but reaſonable Iſſues, reaſonable 
* Cuſtoms, and reaſonable Services, and that 
© without Deſtruction and Waſte of his Men and 
© his Goods, And if we commit the Cuſtody of 
© any ſuch Land to the Sheriff, or to any other, who 
© is anſwerable unto us for the Iſſues of the ſame 
© Land, and he make Deſtruction or Waſte of 
© thoſe Things that he hath in Cuſtody, we will 
take of him Amends and Recompence therefore. 
© And the Land ſhall be committed to two law- 
© ful and diſcreet Men of that Fee, who ſhall 
* anſwer unto us for the Iſſues of the ſame Land, 
1 * of 
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* or unto him whom we will aſſign. And if we 
* give or ſell to any Man the Cuſtody of any ſuch 
© Land, and he niake therein Deſtruction or 
Waſte, he ſhall loſe the ſame Cuſtody: And then 
* it ſhall be aſſign d to two lawful and diſcreet Men 


© of that Fee, who alſo in like Manner ſhall be 


<-anſwerable to us, as aforeſaid. 


#7 © . 
+ a *& LALS 


C HA P. v. 


Guardians ſhall maintain the Inheritance of their 


2: Wards: And of Biſhopricks. 1 


« The Keeper, fo, long. he hath the Cuſto- 


* dy of the Land of ſuch an Heir, ſhall keep up 


© the Houſes, Parks, Warrens, Ponds, Mills and 


© other Things pertaining to the ſame Lands, 


© with-the Iſſues of the ſaid Land: And he ſhall 


© deliver. to the Heir, when he cometh to his full 
Age, all his Land ſtored with Ploughs, and all 
* other, Things, at the leaſt as he received it. All 
© theſe Things. ſhall be obſerved in the Cuſtody 
of Archbiſhopricks, Biſhopricks, Abbies, Prio- 
* ries, Churches and Dignities vacant, which per- 
* tain to us; except this, that ſuch Cuſtody ſhall 
not be ſold. 4 | 


| Heirs to be married without Diſparagemeiut. 


And Heirs ſhall be married without any Diſ- 
* paragement, 
n 


Aa | CHAP, 


„ 
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CHAP. vil. 


4 1 dow ſhall have * Marriage Inheritance, 
and Quarentine. 'The King's Widow. 


© A Widow, after che Death of her Husband, 
© without any Difficulty, ſhall have her Marriage, 
© and her Inheritance: And ſhall give nothing for 
© her Dower, Marriage, or Inheritance, which 
© her Husband and ſhe held the Day of the Death 
© of her Husband, And ſhe fhall tarry in the chief 
© Houſe of her Husband, by forty Days after the 
©, Death of her Husband; within which Time 
© her Dower ſhall be aſſigned her, if it were not 
c affiened before, or that the Honſe be a Caſtle: 
© And if ſhe depart from the Caſtle, then a com- 
* petent Houſe ſhall be forthwith provided for her, 
cin the which ſhe may honeſtly dwell, until her 
© Dower be to her aſſigned, as is aforeſaid'; and 
© ſhe ſball have in the mean Time her reaſonable 
© Eftovers of the Common, And for her Dower 
© ſhall be aſſigned unto her the third Part of all 
© the Lands of her Husband, which were his, du- 
© ring the Coverture ; except ſhe were endowed 
© of leſs at the Church Door. No Widow ſhall 
© be diftrained to marry herſelf: Nevertheleſs ſhe 
© ſhall find Surety, that ſhe ſhall not marry with- 
© out our Licence and Aſſent, (if ſhe hold of us) 
© nor without the Aſſent of the Lord, if ſhe holds 
© of another. 


CHAP. 


©- " . 
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' How Suretier ſhall be charged to the Ring. 

© We or our Bailiffs ſhall not ſeize any Land or 
t Rents for any Debt, ſo long as the preſent 


of 


o 
: 


920 


Goods and Chattels of the Debtor do ſuffice 


© to pay the Debt, and the Debtor himſelf be 
© ready to ſatisfy therefore: Neither ſhall the 
* Pledges of the Debtor be diſtrained, as long as 
© the principal Debtor is ſufficient for the Pay- 
ment of the Debt. And if the principal Debtor 
„fail in the Payment of the Debt, having no- 
© thing, wherewith to pay, or will not pay where 
© he is able, the Pledges ſhall anſwer for the 
Debt. And if they will, they ſhall have the 
© Lands and Rents of the Debtor until they be 
ſatisfied of that which they before paid for him, 
© except that the Debtor can ſhew himſelf to be 
* acquitted againſt the ſaid Sureties. 


CHAP. IX. 
The Liberties of London, and other Cities and 
Towns, confirmed. 


| © The City of London ſhall have all the old 
© Liberties and Cuſtoms which it hath been uſed 
c to have. Moreover, we will and grant, that 
© all other Cities and Boroughs, Towns, and the 
* Barons of the Five Ports, and all other Ports, 
- ſhall have all their Liberties and free Cuſtoms. 


Aa 2 CHAP, 
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CHAP: 
None Hall diſtrain for more Service than due. 
'© No Man ſhall be diſtrained to do more Ser- 


vice for a Knight's Fee, nor for any Freehold, 
than therefore is due. 


DEAE: XI. 
The Common Pleas ſbal not follow the King's 
| Court. 


8 e Pleas ſhall not follow our Court, 
75 but ſhall be holden i in ſome Place certain. 


CHAP. XII. 


Where and before whom Aſſiſes ſhall be taken. Ad- 
Journment for Difficulty, 


* Afſiſes of Novel Diſſeiſin and of Mortdanceſtor 
© ſhall not be taken but in the Shires, and after 
© this Manner: If we be out of the Realm, our 
© Chief Juſtices ſhall ſend our Juſtices chrough 
© every County once in the Year; which, with 
© the Knights of the Shire, ſhall take the faid 
Aſſiſes in thoſe Counties. And thoſe Things 

© that at the Coming of the aforeſaid Juſtices, 
© being ſent to take thoſe Aſſiſes, in the Counties 
© cannot be determined, ſhall be ended by them 
© in ſome other Place in their Circuit. And thoſe 
. Fain. which for Difficulty in ſome Articles 

* cannot be determined by them, ſhall be _ 

re 
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© red to our Juſtices of the Bench, and there be 
© ended. Ob = 


CHAP. XIIL 
Aſjiſes of Darrein Preſeutment. 


Aſſiſes of Darrein Preſentment ſhall be always 
© taken before our Juſtices of the Bench, and there 
© ſhall be determined. 


CHAP. XIV. 
How Men of all Sorts ſhall be amerced, and by 


Who! ii 


A Freeman fhall not be amerced for a ſmall 
© Fault, but after the Manner of the Fault: And 
for a great Fault, after the Greatneſs thereof, 
© ſaving to him his Contenement : And a Mer- 
© chant likewiſe, ſaving to him his Merchandize. 
And any other's Villain than ours ſhall be like- 
wiſe amerced, ſaving his Wainage, if he fall 
into our Mercy. And none of the ſaid Amercia - 
ments ſhall be aſſeſſed, but by the Oath of ho- 
neſt and lawful Men of the Vicinage. Earls and. 
Barons ſhall not be amerced, but by their Peers, 
and after the Manner of their Offence. No Man 
of the Church ſhall be amerced after the Quan- 
tity of his Spiritual Benefice, but of his Lay 
| 1 and after the Quantity of his O-. 

ENCE. ; | | 2 
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0 H A P. xv. 
Making of Bridges and Banks, -- 


© No Town nor Freeman ſhall be diſtrained to 
make Bridges or Banks, but ſuch as of old Time 
and of Right have been accuſtomed to make 
them, in the Time of King Henry our Grand- 
father. 83 Ee eee | 


K „ n @ 


CHA P. XVI. 
Defending of Banks. 


© No Banks ſhall be defended from henceforth 
© but ſuch as were in Defence in the Time of 
ö King Henry out Grandfather, by the ſame Places 


7 455 Ting fame - Bounds, as they were wont to be 
< in his * ak 


c 11 A P. XVII. 
15 Holding Pleas off th the Crown, 


e No Sheriff, Conſtable, Eſcheator, Coroner, 


© nor any other our Waun ſhall hold Pleas of the 
j £ Crown: * Pi wa 


CHAP. XVIII 


The King” s Debtor Tha King ſhall be foft 
Paid 


© If any that holdeth of us Lay-Fee ſhall die, 
Us and our Sheriff or Bailiff do ſhew our Letters 
0 Patents 
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© Patents of our Summons for Debt, which the 
dead Man did owe to us; it ſhall be lawful for 
© our Sheriff or Bailiff, to attach and inroll all the 
© Goods and Chattels of the Dead, being found 
© in the ſaid Fee to the Value of the ſame Debt, by 
the Sight and Teſtimony of lawful Men 
* nothing thereof be taken away, until. we be 
* clearly paid off the Debt: And the Reſidue ſhall 
remain to the Executors, to perform-the Teſta- 
© ment of the Dead. And if nothing be owing 
© tous, all the Chattels ſhall go to the Uſe of the 
Dead, ſaving to his Wiſe and Children their 
* reaſonable Parts, | 5 


C HA. XX. 
Purveyance for a Caſtle. 
© No Conſtable, nor his Bailiff, ſhall take Corn 
© or other Chattels of any Man, if the Man be 


not of the Town where the Caſtle is; but be 
\ © ſhall forthwith pay for the ſame, unlefs that the 


© Will of the Seller was to reſpite the Payment. 


And if he be of the ſame Town, the Price ſhall 
be paid unto him within forty Days. 


CHAP. XX. 
Doing of Caſtle-Mard. 


No Conſtable ſhall diſtrain any Knight to give 
Money for keeping of his Caftle, if he himſelf 
* will do it in his proper Perſon, or cauſe it to be 
© done by another ſoficiens Man, if he may not 
do it himſelf for: a reaſonable Cauſe. And if 


© we do lead or ſend him in an Army, he ſhall be 


Aa 4 free 


ſo that 
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© free from Caſtle Ward for the Time that he 


© ſhall be with us in Fee in our Hoſt, for the 
4 which he hath done Service i in our Wars, 


"CHAP. XX. 
Taking of Horſes, Carts and Woods. 


© No Sheriff nor Bailiff of ours, nor any other, 
* ſhall take the Horſes or Carts of any Man to 
make Carriage, except he pay the old Price 
© limited. No Demeſne Cart of any Spiritual 
© Perſon or 15 8 or any Lord, ſhall be taken 
© by our Bailiffs: Nor ſhall we, nor our Bailifts, 
or any other, take any Man's Wood for our 
© Caſtles, or 7 our Neceſſaries, but by the 
© Licence of him whoſe Wood it is. 


' CH AP. XXII. 


How long Felon Lands ſhall be holden by the 
King. ; 


© We will not hold the Lands of them that be 
© convict of Felony but one Year and a Day, 
and then thoſe Lands ſhall be delivered to the 
Lords of the Pee. 


© H AP. XXIII. 
2 what Places Mears ſhall be put down. 


© All Wears from banane ſhall be utterly 
put down by Thames and Medway, and thro" 
© all England but only by the Sea-Coalts. 


CHAP. 
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SHA "EV. | 
Is what Caſe a Præcipe in Capite is not grantable, 


The Writ that is called Præcipe in Capite, 
* ſhall be from henceforth granted to no Perſon 
© of any Freehold, whereby any Freeman may 
© loſe his Court. 


C HAP. XXV. 


There ſhall be but one Meaſure throughout the 
| f Realm. 


» 


© One Meaſure of Wine ſhall be through our 
© Realm, and one Meaſure of Ale, and a Mea- 
© ſure of Corn, that is to ſay, the Quarter of 
© London. And one Breadth of died Cloth, Ruſ- 
« ſets, c. that is to ſay, two Yards within the 
© Liſts, And it ſhall be of Weights as it is of 
© Meaſures. 


C H A pP. XXVI. 
Inquiſition of Life aud Member. 


© Nothing from henceforth ſhall be given for a 
© Writ of Inquiſition, nor taken of him that 
* prayeth Inquiſition of Life or Member, but it 
c ſhall be granted freely, and not deny'd. 


CHAP. 
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C HAP XXVI. 


Tenure of the King in Socgge, and of another by 
Knight's Service. Petit Serjeanty. 


© If any do hold-of us by Fee-Farm, or by So- 
© cage or Burgage, and he holdeth Lands of an- 
other by Knight's Service, we will not have the 
«© Cuſtody of his Heir, nor of his Land, which is 
© holden of the Fee of another, by reaſon of 
© that Fee-Farm, Socage or Burgage: Neither 
© will we have the Cuſtody of ſuch Fee-Farm, 
© Socage or Burgage, except Knight's Service be 
© due unto us out of the ſame. We will not 
© have the Cuſtody of 'the Heir, or of any Land, 
© by occaſion of any Petit Serjeanty that any Man 
© holdeth of us by Service, to pay an Arrow, or 
* the like. 551 | 


.CHAP. XXVII. 
Mager of Law ſhall not be without Witneſs. 


© No Bailiff from henceforth fhall put any Man 
to his open Law, nor to an Oath, upon his own 
bare Saying, without faithful Witneſſes brought 
© in for the ſame. | 


R * 


C H A P. XXIX. 
None ſhall be condemned without Trial. Juſtice 
ſhall not be ſold or deferred. 


© No Freeman ſhall be taken or impriſoned, or 
© Diſſeiſed of his Freehold, or Liberties, or free 
© Cuſtoms, 
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© Cuſtoms, or be outlawed or exiled, or any other- "i 
* wiſe deſtroyed, and we will not paſs Sentence 1 
* upon him, nor condemn him, but by lawſul "0 
c 7 2 of his Peers, or by the Law of the 9 
Land. We will ſell to no Man, we will not A 


* deny or defer to any Man either Juſtice ot 9 
© Right, Pega? 


CHAP. XXX. 


Merchant Strangers, coming into this Realm, ſhall 
| be well uſed. 


All Merchants (if they were not openly pro- 
© hibited before) ſhall have their ſafe and ſure 
Conduct to depart out of England, to come in- 
© to England, to tarry in and go through Eng- 
© land, as well by Land as by Sea, to buy and 
* ſell without any manner of evil Tools, by the 
© old and rightful Cuſtoms, except in Time of 
© War. And if they be of a Land making War 
© againſt us, and be found in our Realm at the 
Beginning of the Wars, they ſnall be attached 
* without Harm of Body and Goods, until it be 
* known unto us or our Chief Juſtice, how our 
* Merchants are treated there in the Land making 
* War againſt us: And if our Merchants be well 
treated there, theirs ſhall be likewiſe with us. 


+ 


CHAP. XXXL . 
Tenure of a Barony, coming into the King's Hand 
. by Eſcheat. 


© If any Man hold of any Eſcheat, as of the 
Honour of Walling ford, Nottingham, Boloign, 
| © or 


0 Se 
* 1 
— 
— = — — — 


. 
»„ „ 22 —:, — — n — 1u — ee n tot tm 4 ct ond 

5 * 8 - * 9 pr rar 
1 * - - a > * > . * 2 

d ; "LE" ; «6 * 8 
„ 2 i - = 9 = — — oy 
An : ö — ö — — — 
1 „ it — " FE. 4 - 


364 Of the Liberty of the Subject. 

© orof any other Eſcheats which be in our Hands, 
© and are Baronies, and die, his Heir ſhall give 
© no other Relief, nor do any other Service to us 
© than he ſhould to the Baron, if it were in the 
© Baron's Hand. And we in the ſame wiſe ſhall 
© hold it as the Baron held it, neither ſhall we 
© have by Occaſion of any Barony or Eſcheats, 
© any Eſcheat or keeping of any of our Men, un- 
© leſs he that held the Barony or Eſcheat, other- 


© wiſe held of us in Chief. 


CHAP. XXII. 


Lands ſhall not be aliened to the Prejudice of the 
Lord's Service. 


* No Freeman from henceforth ſhall give or ſell 
any more of his Land, but ſo that of the Reſidue 
© of the Lands the Lord may have the Services 
due to him, which belong to the Fee. 


CHAP, XXIII. 


Patrons of Abbies | ſhall haue the Cuſtody of them 
in the Time of Vacation. 


© All Patrons of Abbies, who have the King's 
© Charter of England, of Advowſon, or have old 
© Tenure or Poſſeſſion in the ſame, ſhall have the 
© Cuſtody of them when they fall void, as it hath 
© been accuſtomed, and as it is before declared. 


CHAP. 
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| C H A P. XXXIV. 
In what Caſe ors a Woman ſhall have Appeal of 


Death. 


No Man ſhall be taken or impriſoned upon 
* the Appeal of a Woman, for the Death of any 
© other but her Husband. 


C HAP. XXXV, 


At what Time ſhall be kept a County-Court, She- 
riffs Turn, and a Leet. 


6 No cis ben koch henceforth ſhall be 
© holden, but from Month to Month; and where 
greater Time hath. been uſed, there ſhall be 
greater. Nor ſhall any Sheriff or his Bailiff keep 
© his Turn in the Hundred, but twice in the Lear: 
© And no where but in due Place and accuſtomed, 
/ „that! is to ſay, once aſter Eaſter, and again aſter 

© the Feaſt of St. Michael. And the View of 
© Frank-Pledge ſhall be likewiſe at the Feaſt of 
© St, Michael without Occaſion; ſo that every 
© Man may have his Liberties which he had, or 

© uſed to have in the Time of K. Henry our 


' © Grandfather, or which he hath purchaſed ſince. 


© The View of Frank-Pledge ſhall be done, that 
© our Peace may be kept; and that the Tithing 
© be wholly kept, as ir hath been accuſtomed. 
And that the Sheriff feek no Occaſions, and 
© that he be content with ſo much as the Sheriff 
© was wont to have for his View-making in the 
Time of King Henry our Grandfather. 


CHAP, 
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CHAP. XXVII. 
No Land ſhall be given in Morimain. 


© Tt ſhall not be lawful from henceforth for 
e any one to vive his Lands to any Religious 
Houſe, and to take the ſame Land again to hold 
© of the ſame Houſe. Nor ſhall it be Tawfal for 
* any Houſe of Religion to take the Lands of any 
© one, and to leaſe the ſame to Him of whom he 


. © received it: If any from henceforth give his 


© Lands to any Religious Houſe, and thereupon 
be convict, the Gift ſhall be atrerly void, and 
* the Land ſhall accrue to the Lord of the Fee. 


C HAP. XXVII. 


A Subfdy in Reſpen of this Charter, ad the 
- Chatter of the Foreſt, granted to the King. 


_ © Efeuage from henceforth fhall be taken like as 
© it was Wont to be in the Time, of K. Henry 
© our Grandfather ; reſervir | 
© Biſhops, Abbots, &c. Earls, Barons, and all 
© Perſons as well Spiritual a Tem oral, all their 
free Liberties and free Cultems which they have 
© had in Time paſt. And all theſe Cuſtoms and 
© Liberties aforeſaid, which we have granted to 
© be holden within this our Realm, as much as 
© appertaineth to us and our Heirs, we ſhall ob- 
© ſerve: And all Men of this our Realm, as well 
c Spiritual as Temporal, (as much as in them is) 
fall obſerve the ſame againſt all Perſons in like- 
« wiſe. And for this our Gift and Grant of theſe 
© Libcrties, and of others contained in our Char- 

: 4 * ter 


* 


g to all Archbiſhops, 
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© ter of Libettics of our Foreſt, the Arehbiſhops, 
Biſhops, Earls, Barons, Knights, Fregholders, 
* and other our Subjects, have given unto us the 
« fifteenth Part of all their Moveables. And we 
* have granted to them on the other Part, that 
© neither we nor our Heirs ſhall procure or do 
any Thing, whereby the Liberties in this Char- 
© fer contained ſhall be infringed or broken. And 
6 if any Thing be procured contrary to the ſame, 
© jt ſhall be had of no Force or Effect 


Charta de Foreſta; or the Charter of the 


Foreſt, granted in the 9th Tear of K, 


Hen. III. | 


IJ. A LL Foreſts that were afforeſted by K. 

C . Henry the Second, ſhall be viewed by 
© awful Men; and if he hath afforeſted any other 
© Woods than his own! Demeſne, whereby any 
© js prejudiced, they ſhall be diſafforeſted: Saving 
© Common of Herbage and other Things within 
the Foreſt, to ſuch as have been accuſtomed to 
E enjoy them. 

II. Cap. 2. None dwelling out of the Foreſt 
© ſhall: come before the Juſtices of our Foreſt by 
common Summons, unleſs they be impleaded 
© there, or be Sureties for others that are attached 
E for the Foreſt. | 

III. Cap. 3. All Woods made Foreſt by K. 
© Richard I. or King John, ſhall be diſafforeſted, 
© except they be our Demeſne Woods. | 

IV. Cap. 4. All Freeholders having Woods 
© in Foreſts, ſhall enjoy them as they did at the 
© Time of the Coronation of K. Henry II. * 
* te 
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a *® 


ted of all Purpreftures, Waſtes and Aſſarts made 
before the ſecond Year of Henry III. and they 
that make them henceforward ſhall be 1 
able to the King for the ſame. 


V. Cap. 5. Rangers of the Foreſ mall A 
© ciſe their Office as it was uſed at the Corona- 


0 


tion of 2 II. and not otherwiſe. 

VI. Cap. 6. The Lawing of Dogs ſhall be 
made in "AF from three Years to three Years 
by the View and Teſtimony of lawful Men, and. 


not otherwiſe ; and he that hath not his Dog 


lawed ſhall be amerced 3 5. and it ſhall be done 
by the uſual Aſſiſe, viz. Three Claws of the 
Fore-feet to be cut off by the Skin: Howbeit, 
ſuch Lawing ſhall not be but where it bath 
been uſed from the Coronation of Henry II. 

VII. Cap. 7. No Foreſter or Beadle ſhall 


make Scotal, or gather Garb, Oats, Corn, Lamb 
or Pig, but by the Sight and Oath of the twelve 


Rangers, when they ſhall make their Range: 


And there ſhall be ſo many Rangers aſſigned for 


the keeping of Foreſts, as ſhall ſeem reaſonable 
and A for the ſame. 

VIII. Cap. 8. There ſhall be only three 
Swain-motes in the Year, viz, one Court fif- 
teen- Days before' Michaelmas, another about 
Martiumas, and the third fifteen Days before 
Midſummer, at the firſt two of which none 
ſhall appear by Diſtreſs but the Foreſters, Ver- 


derors and Geſt-takers, and at the others only 


the Foreſters and Verderors: But the Foreſters 
and Verderors ſhall meet every forty Days, to 
ſee the Attachments of the Foreſts, as — for 
Green-hue as Hunting ; and the Swain-motes 
ſhall not be kept but in tbe Counties where 


* they have been uſed to be kept 


4 IX, 


c 
« 
c 
6 
c 
c 
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IX. Cap. 9. Every one having a Wood in the 
© Foreſt may agiſt it, and take his Pawnage there 
at bis Pleaſure: He may alſo drive his Hogs 
* through the King's Woods, or elſewhere, for 
* that Purpoſe; and if they lie all Night in the 
* Foreſt, he ſhall not be queſtioned for it. 

X. Cap. 10. None ſhall loſe Life or Member 
for killing of Deer, but ſhall be fined for it, 
* if he have any Thing ; if not, he ſhall be im- 
« priſoned a Year and a Day, (and if he can find 
good Sureties) ſhall then be delivered; but for 
* want of Sureties, he ſhall abjure the Realm. 

XI. Cap. 11. A Peer of the Realm, being 
* ſent for by the King, in coming and returning 
* may kill a Deer or two in the Foreſt through 
* which he paſſeth: Howbeir, it muſt not be done 
* privily, but by the View of the Foreſter, if pre- 
* ſent; and if abſent, by cauſing one to blow a 
Horn for him, leſt otherwiſe he ſeem to ſteal the 
© Deer. = - 

XII. ＋ 12. Every Freeman may within 
* the. Foreſt (upon his own Ground) make a Mill, 
Spring, Pool, Marl-pit, Dike, or Arable Land, 
* without incloſing ſuch Arable, ſo it be not to 
the Nuſance of any of his Neighbours. 

XIII. Cap. 13, © Every Freeman may have his 
© Aviaties of Hawks, Eagles and Herons, and 
: mA Honey found in his Woods within the Fo- 
3 1 

XIV. Cap. 14. No Chiminage or Toll ſhall 
© be taken in Foreſts but by a Foreſter in Fee, 
* that farms his Bailiwick, and only of ſuch as 
buy their Buſhes, Timber, Bark or Coal, to ſell 
it again, viz. 2d. for a Cart, and 1 d. for a 
Horſe, to be taken Ralf-yearly; and it ſhall 
only be taken where it hath uſed to be ſo ta- 
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© ken, and not elſewhere; neither ſhall any Chi- 
* minage be taken of ſuch as carry Burthens of 


© Buſhes, Bark or Coal, although they fell them, 


© unleſs they take them aut of the King's De- 
© meſne Woods, | ** | 
XV. Cap. 15. All Perſons outlawed for Treſ- 
© paſs in Foreſts ſince Fenry III. ſhall be releaſed, 
© finding Sureties to offend no more. 5 
XVI. Cap. 16. No Conſtable, Caftellain or 
© Bailiff ſhall hold Pleas of Foreſts for Green-hue 
© or Hunting, but the Foreſter ſhall attach ſach 
© Pleas, and preſent them to the Verderors of the 
© Provinces ; who ſhall inrol' them, and prefent 
© them incloſed under their Seals unto the Chief 
© Tuſtice of the Foreſt, when he comes into thoſe 
© Parts to hold Pleas of the Foreſt, to be deter- 
© mined before him. 1 
XVII. Theſe Liberties of the Foreſt the King 
© grants to all Men: ſaving to Perſons the Liber- 
© ties and free Cuſtoms in Foreſts, Warrens, and 
© other Places, which they have formerly en- 
* joyed. Sn 4 
And by the Statute of r Edu. 3. c. 8. 
© None ſhall be taken or impriſoned for Vert 
© or Veniſon, unleſs he be taken with the Manner, 
that is Treſpaſſing in the Foreſt, or elſe duly in- 
© dicted; and then the Warden of the Foreſt ſhall 
© let him to Main-prize until the Eyre of the 
© Foreſt, without taking any Thing for his Deli- 


© verance ; and if the Warden will not fo do, he 


© ſhall have a Writ out of the Chancery of old 

* ordained for Perſons indicted, to be bailed *cill 

* the Eyre. | | 

If the Warden after the Writ ſerved deliver 

© not the Perſon ſo indicted to Mainpriſe, the 

Party may have another Writ out of Chancery 
8 0 directed 


| Sa | 
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© directed to the Sheriff to attach the Warden to 
* anſwer his Default before the King at a certain 
© Day; and then the Sheriff, (the Verderors be- 
© ing called to him) ſhall deliver the Perſon in- 
* dicted. by good Main-priſe, in the Preſence. of 
© the ſaid Verderors, and ſhall deliver the Names 
of the Mainpernors to the ſame Verderors to 
© anſwer in the Eyre before the Juſtices. 

* If the chief Warden be thereof attainted, he 
© ſhall be awarded to pay treble Damages to the 


© Party grieved, committed to Priſon, and ranſom- 
© ed at the King's Will. 


The Statute De Tallagio non concedendo, 
in the Time of K. Edward I. 


a O Tax, Tallage or Aid ſhall be levied by 
a us or our Heirs, without the Will and 
Aſſent of the Archbiſhops, Biſhops, Earls, Ba- 
* rons, Knights, Burgeſſes, and other free Com- 
* mons of our Realm. | 

© And all Perſons ſhall have their Laws, Liber- 
* ties, and free Cuſtoms, as largely as they have 
* uſed to have them when they had them belt: 
* And if any Statutes or Cuſtoms have been made 
or brought in by us or our Predeceſſors, or any 
Article in this Charter be found contrary there« 
* unto, they ſhall be void. . 

* There is the Form of a Writ to be directed 


| * to the Sheriff, to permit all Men to enjoy all 
| * ſuch Liberties as they had before; and a Procla- 
mation may iſſue, that ſuch as claim Liberties, 
; * ſhall ſhew to the Juſtices (at the firſt Aſſiſes, 
* when they. ſhall come into thoſe Parts) how 
they hold them, for which they ſhall have forty 
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© Days Summons ; but if they appear not, their 


Liberties ſhall be ſeiſed in the Name of a Di- 
ſtreſs: Alſo there may be another Proclamation, 
that ſuch as complain of the King's Officers, 
ſhall ſhew their Grievances to the ſaid Juſtices, 


This laſt Clauſe is by the Statute De quo War 


ranto, 30 Ed. 1. 


The Habeas Corpus Statute made in the 
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T HERE having been great Delays uſed 
by Sheriffs, Gaolers, and other Officers, 
to whoſe Cuſtody the King's Subjects had been 
committed, in making Returns of Writs of Ha- 
beas Corpus, & c. whereby many Perſons had 


been long detained in Priſon, in ſuch Caſes 


where by Law they were bailable; for Pre- 
vention thereof, and the mpre ſpeedy Relief of 
all Perſons impriſoned for any criminal Matters, 
it is Enacted, Is 

I. © That whenſoever any Writ of Habeas Cor- 


pus ſhall be brought and ſerved upon any Offi 


cer, or other Perſon, for any one in his Cuſto- 
dy, or ſhall be left at the Gaol with any of 
the Under-Officers, the ſaid Officers or their 
Keepers or Deputies, within three Days after 
that, (unleſs the Commitment were for Treaſon 
or, Felony plainly expreſſed in the Warrant of 


Commitment) on Payment of the Charges of 
* bringing the Priſoner, or Tender thereof, to be 


aſcertained by the Judge or Court that awarded 


© the Writ, and endorſed on the ſame, not ex- 


* ceeding 12 d. per Mile, aud upon Sccurity gi- 


ven 
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ven by the Priſoner's own Bond to pay the 


Charges of carrying him back, 'if he be re- 


manded by the Court, and that he will not 


make any Eſcape by the Way, ſhall make Re- 
turn of ſuch Writ of Habeas Corpus, and bring 
the Body of the Party committed before the 
udges or Barons of the Court from whence 
the Writ ſhall iſſue, or to ſuch Perſons before 
whom the Writ is returnable; and ſhall certify 
the true Cauſes of his Detainer or Impriſon- 
ment: But if the Place of Impriſoment be be- 
yond twenty Miles, and not above one hundred 
Miles off, then ten Days is allowed for the 
ſame; and if further, it ſhall be within twenty 
Days, and no longer. | E 
II. © And Perſons committed or detained for 
any Crime (unleſs for Treaſon or Felony ex- 
preſſed in the Warrant, as aforeſaid) in the Va- 
cation-time, may complain to the Lord Chan- 
cellor or Keeper, or any Judge, who upon 
View of the Copy of Commitment, or Oath of 
its being denied, ſhall upon Requeſt by ſuch 
Perſons, or any in their Behalf, atteſted and 
ſubſcribed by two. Witneſſes, grant a Habeas 
Corpus under the Seal of their reſpective Courts, 
returnable immediately ; and on Service thereof, 
the Officer within the Times before limited 
is to bring up ſuch Priſoner before the ſaid Lord 
Chancellor or Judges, before whom the Writ 
is made returnable, with the Cauſes of his Com- 
mitment; and thereupon, within two Days 


after he ſhall be brought up, the Priſoner ſhail 


be diſcharged from his Impriſonment, on en- 
tering into Recognizance with one or more 
Sureties, to appear in the Court of King's 
Bench the Term following, or at the next Af- 

B b 3 * fizes 
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« ſizes, Seſſions or general Gaol- delivery, or ſuch 
other Court for the County where the Offence 
is cogniſable; into which Court the Writ, Re- 
turn and Recognizance aforeſaid, ſhall be certi- 
fied ; unleſs it ſhall appear that the Party is de- 
eained upon a Jegal Proceſs or Warrant, for 
ſuch Matters or Ottences which are not bailable 

by Law. ; 

II. 0 Provided always, that if any Perſon ſhall 
neglect to pray a Haveas Corpus for bis Iolarge- 
ment, by the Space of two Terms aſter he is 
committed, he ſhall not have any ſuch Writ in 
Time of Vacation, in Purſuance of this Act. 

IV. If any Officer or Officers ſhall refuſe to 
make their Returns, or to bring the Body of 
the Priſoner as aforeſaid, according to the Com- 
mand of the Wric, within the Times aforeſaid; 

or upon Demand made by the Priſoner, or any 

in his Behalf, ; ſhall refuſe to deliver a true Copy 

of the Warrant of Commitment, witbin fix 
Hours after; demanded, ſuch Officers, Gaolers, 
Cc. in whole Cuſtody the Priſoner ſhall be de- 
tained, ſhall forfeit for the firſt Offence 100 J. 
and for the ſecond Offence 200 J. to the Party 
grie ved, and be rendered incapable to hold their 
Offices: The Penalties to be recovered by Ac- 
tion of Debt, Bill, Plaint, or Information, in 
any of the King's Courts at Weſtminſter, where- 

in no Eſſoin, &c. or Stay of Proſecution ſhall - 
be admitted or allowed, | 'Y 

V. And no Perſon, who ſhall be delivered 
* and ſet at large by Habeas Corpus, ſhall be a- 
* gain impriſoned for the ſame Offence, by any 
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Perſon other than by legal Order and Proceſs 
of ſuch Court, wherein he ſhall be bound by 


4 Recognizance to appear, or other Court haying 
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Juriſdiction of the Cauſe: And if any other 
Perſons ſhall knowingly impriſon again the Per- 
ſon delivered or ſet at large, they ſhall forſeit 
to the Priſoner 500 J. to be recovered as afore- 
ſaid. | | 
VI. © Perſons committed for High Treaſon or 
Felony, plainly and ſpecially -esprefſed in the 
Warrant, upon Prayer in open Court the firſt 
Week of the Term, or firſt Day of the Seſ- 


ſions of Oyer & Terminer or Gaol-Delivery to 


be brought to Trial; if they are not Indicted 


the next Term, - Seſſions of Oyer & Terminer, 


or Gaol-Delivery after ſuch Commitment, the 
Judges, upon Motion made in Court the laſt Day 
of the Term or Seſſions, ſhall ſet them at Li- 
berty upon Bail, unleſs it appear on Oath, that 


the King's Witneſſes could not be produced 


that Term or Seſſions: And if any ſuch Per- 
ſons committed as aforeſaid, upon ſuch Prayer 
aforeſaid, ſhall not be indicted and tried the 
ſecond Term or Seſſions after Commitment, 
they ſhall be diſcharged from their Impriſon- 
ment. | 

VII. © But nothing in this Act ſhall extend to 
diſcharge out of Priſon any Perſon charged in 
Debt or other Action, or with Proceſs in any 
Civil Cauſe, but that after his Acquittal for his 
Crime, he ſhall be kept in Cuſtody for ſuch o- 
ther Suit. | T 7 
VIII, © If any Perſon or Perſons, Subjects of 
this Realm, ſhall be committed ro any Priſon, 
or be in Cuſtody of any Officer, for any Cri- 
minal Matter, the ſaid Perfon ſhall not be remo- 
ved from the ſaid Cuſtody into the Cuſtody of 
any other Officer; unleſs it be by Habeas Cor- 
pus, or ſome other legal Writ, or where the 
B b'4 
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Priſoner is delivered to the Conſtable to be car- 
ried to Gaol, cc. or when any Perſon is ſent by 
Order to the Houſe of Correction, or removed 
from one Priſon to another in the ſame Coun- 
ty in order to a Trial or Diſcharge ; or in caſe 
of ſudden Fire, Infection, or other Neceſſity, 
And Perſons making out and ſigning any War- 
rants for Removal, contrary hereto, or counter- 
ſigning the ſame, and the Officers obeying or 
executing them, ſhall incur the Forfeitures be- 
fore, mentioned, both for the firſt and ſecond 
Offence, to the Party grieved. ä | 
IX. And any Priſoner may move for and ob- 
tain his Habeas Corpus, as well out of the 
Chancery or Exchequer, as out of the Courts. 
of King's Bench or Common Pleas; and if the 
Lord Chancellor or any Judge or Baron, ſhall 
deny any Writ of Habeas Corpus required to 
be granted as aforeſaid, they ſhall forfeit to the 
Party grieved 500 J. recoverable in manner aſore- 
ſaid. | 1 U | 

X. And it is declared that Writs of Habeas 
Corpus may run into any County Palatine, the 
Cinque Ports, and other privileged Places of 
England, and into the Iſles of Jerſey or Guern- 
ey. | | 

XI. No Subject of this Realm ſhall be ſent 
Priſoner into Scotland, Ireland, or into any 
Parts beyond the Seas, which are or may be 
within or without the Dominions of his Maje- 
ſty, his Heirs or Succeſſors: And if any of the 
ſaid Subjects be. ſo impriſoned, it is illegal, and 
every fuch Perſon ſhall for ſuch Impriſonment 


| have an Action of falſe Impriſonment, againſt 


him by whom he ſhall be committed, detained, 


impriſoned, ſent Priſoner or tranſported, and a- 


gainſt 
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gainft all Perſons that ſhall frame, contrive, 
Write, ſeal, or counter-ſign any Warrant for 
ſuch Commitment, or ſhall be adviſing, aiding 
or aſſiſting in the ſame; and ſhall have Judg- 
ment to recover treble Coſts, beſides Damages, 
which Damages ſhall not be leſs than 500 J. in 


which Action no Delay or Stop of Proceedings, 


nor no Injunction, Protection or Privilege, &c. 
{hall be allowed; and the Perſon or Perſons fo 
offending as aforeſaid, being lawfully convicted 
thereof, ſhall be diſabled to bear any Office of 
Truſt or Profit within the Realm, or Dominions 


tbereunto belonging, and incur the Pains, Pe- 


nalcies and Forfeitures ordained by the Statute of 


Premunire made in the 16th Year- of Richard II. 


and be incapable of any Pardon from the King, 
his Heirs or Succeſſors. 

XII.“ This Act ſhall not extend to any Per- 
ſon who by Contract in Writing ſhall agree with 
any Merchant or Owner of a Plantation, &c. 
to be tranſported, and ſhall have received Ear- 
neſt upon ſuch Agreement: Nor to Perſons 
convicted of Felony, and praying to be tranſ- 
ported beyond the Seas, who may be fo tranſ- 
ported into any Parts notwithſtanding this Sta- 
tute; nor to the Impriſonment of any Perſon 
before the Time limited for the Commence- 
ment of the Act, or any Thing thereto rela- 
ting; nor to Perſons reſident in this Realm, 


' that ſhall have committed any Capital Crime in 


Scotland or Ireland, &c. but that ſuch Perſons 


may be ſent to receive Trial as before this Act. 


XIII. © And Perſons offending againſt this Act 
ſhall not be impleaded for any Offence, unleſs 
the ſame be done within two Years at moſt af- 
ter the Offence was committed, in caſe the 
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Party grieved ſhall not be then in Priſon ; and 
© if he ſhall be in Priſon, then within two Years 
© after his Delivery out of Priſon, or Deceaſe. 

XIV. After the Aſſizes proclaimed for any 
© County, no Perſon ſhall be removed from the 
© common Gaol upon any Habeas, Corpus, purſu- 
© ant to this Act, but ſhall be brought thereupon” 
© before the Judge of Aflize in open Court: But 
after the Aſſizes ate ended, any Perſon detained 
* may have a Habeas Corpus, according to the 
Direction and Intention of the Act. 

XV. If any Information, Suit or Action, be 
© brought againſt any Perſon or Perſons for Of- 
© fences againſt this Law, the Defendants may 
+ plead the General Iſſue, and give the Special 
Matter in Evidence; and the ſaid Matter ſhall 
© be as available to all Intents, as if they had plead- 
* ed or; alledged the ſame Matter in Bar or Dif- 
© charge of ſuch Information, Suit or Action. 

XVI. © Perſons appearing to be committed as 
* Acceſſary before the Fact, to any Petit Treaſon 
or Felony, or upon Suſpicion thereof, which 
* ſhall be ſpecially expreſſed in the Warrant of 
Commitment, ſhall not be removed or bailed 
* by Virtue of this Act, or in any other Manner 
than they might have been before the making 
* of the ſame, - DE | 
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Ok the King and his Pꝛerogative, 
and the Officers and Miniſters of 
. Jukkice under him. 


HE King is he who hath * hi heſt 

Rule over the whole Land, Our ing 

1 being above all others, he hath there- 
fore many ſingular Privileges and Preheminences 
in him beyond all other Perſons: And he, for 
the Excellency of his Perſon and Greatneſs of 
bis Office, has aſcribed to him by Law ſome of 
the Attributes even of God ; as Sovereignty and 


Power, a Immortality, Verity and Ju- 


ſtice, &c. But this is to be underſtood, in his 
publick or political Capacity ; for in his private 
or , natural Capacity, the Law looks on him as 
mortal, and ſubject to the Infirmities of aber 
Men. 3 Shep. Abr. 44. 

As to the Prerogatives of the King, they are 
called Jura Regalia, or Inſignia Coronæ; and are 
inſepara bly annexed to the Crown, ſo that none 
but the King himſelf may have and uſe .them; 
And the particular Power and Prerogative of the 
King bath its Exerciſe in theſe Things, 


. As the King is Head of < State, 


I 


2. As he is Supreme Head of the Church. 


3. As Lord Paramount of all Lands; and 
| Grants of the King. 


4. 
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4. His Debts how paid, and Acts conftrued 
in Civil Caſes, &c. WF. 4. 


1. It is the King's Royal Prerogative to make 
War or Peace; to ſend and receive Ambaſſadors, 
and make Leagues and Treaties with Foreign 
States: And as Head of the State, he calls, con- 
tinues, prorogues and diſſolves Parliaments; and 
all Statutes are to have his Royal Aſſent, which 
he may refuſe to give to a Bill; but his Denial 
is that he will adviſe upon it, and not an expreſs 
Negative. 1 Inſt. 110. | | 

In calling or diffolving Parliaments, declaring 
War and Peace, c. bis Proclamation” has the Ef- 
fect of a Law; though he cannot by Proclamation 
introduce new Laws, yet he may thereby inforce 
old Statutes diſcontinued; and he may diſpence 
with a Penal Statute, wherein his Subjects have 
not any Intereſt. The King may take the Bene- 
fit of any Statute, although he be not named; 
but Acts of Parliament do not bind the King, if he 
is not ſpecially named, unleſs they concern the 
Commonwealth, ſuppreſs Wrong or Fraud, &c. 
in which Caſes they are binding to him. 3 oft. 
162. 2 Inſt. 743. 5 Rep. 14. 7 Rep. 3 2. 

It is his Prerogative alone to diſpoſe and govern 
the Militia of the Kingdom: And he hath the 
Command of all Forts, and Places of Strength, 
c. Alſo Authority in the Making and Caſting 
of Ordnance, He gives Commiſſions for levy ing 
Men and Arms, by Sea and Land; and diſpoſes 
of all Magazines, Ammunition, Caſtles, Fortreſſes, 
Ships of War, and Publick Money: The Kiog 
may lay Imbargoes on Shipping, but then it mu 
be pro bono Publico ; he may, if he ſee Cauſe, o- 
pen or ſhut the Sea-Ports, and forbid the _— 

0 


Ol the Ring and his Pzerogative, 38: 


of his Subjects over Sea, without Licence, &c. 


The Ports he may not grant to a Subject, but 


ſhall appoint Officers for the Cuſtody thereof, un- 
der him. 12 Rep. 34. 11 Rep. 86. 1 Salk. 32. 
He hath Power to make an Alien free- born; 
and to grant Letters of Safe Conduct to Foreign 
Parts: He can put a Value upon the Coin which 
is made by his Authority, and make foreign Coin 


current by Proclamation; and to make Money, 


the. Law gives the King all Mines of Gold and 
Silver ; or where the Gold and Silver in Mines is 
of the greater Value, which are called Royal 
Mines. Plowd. 314. 9 H. 3. 30. 

All Writs and Proceſſes, Commiſſions, &c. are 
in the King's Name; and he may erect Courts 
of Juſtice, which ſhall proceed according to the 
Common Law: He may make and create Uni- 
verſities, Colleges, Counties, Boroughs, Fairs, 
Markets, &c. And no Foreſt, Chaſe or Park can 
be made, or Caſtle built, without the King's 
Leave. The King by his Prerogative may incor- 
porate a whole City, Pariſh, &c. or Part of it, and 
grant and annex to ſuch Corporations divers Fran- 
chiſes; though they may not under Colour thereof 
ſer up a Monopoly, which is againſt Law. Jenk. 
Cent. 285. 4 ſuſt. 294. Noy 182. | 
The King is the Fountain of Honour, and has 
the ſole Power of conferring Dignities and ho- 
nourable Titles; as to make Dukes, Earls, Ba- 
rons, Knights of the Garter, Cc. And he names, 
creates, makes and removes the great Officers of 
the Government: He determines Rewards and 
Puniſhments; moderates Laws, and pardons Of- 
fenders. But the King cannot pardon Murder, 
where Appeal is brought by the Subject; and Par- 
dons of Felony, Cc. ſhall be granted only where 

the 
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the Kiog may lawfully do it, according to his 
1 Oath. 1 Inſt. 165. 2 Iuſt. 316. Stat. 
14 Ed. 3. 

* — although the King hath an Intereſt in every 
Subject, and a Right to his Service; he cannot 
diſcharge. the Right of a Subject, or hinder him 
of a Remedy the Law gives him. 1 Salk. 168. 

2. As Supreme Head of the Church, our 
King hath Power to call a National or Provincial 
Council; and by his Royal Afﬀent the Canons 
made in Convocation have the Force of Laws: 
And to him the laſt Appeal is made. 4 Inſt. 325. 
1 Danv. Abr. 73, © 10 

The King hath this Prerogative in che Convo- 
cation of the Clergy; that when it is called, it is 
by his Writ; it may not make any Canons with- 
out his Licence; if the King pleaſes he may ſit 
there, as he doth in the Parliament; and he hath 
a negative Voice as he hath in Parliament. The 
Archbiſhop of Canterbury, who is Preſident, pro- 
rogues and diſſolves it by the King's Direction; 
and the Clergy called to the Convocation ſhall 
have the ſame Privileges as Members of Parliament. 
Crompt. Jur. 4. Stat. 25 H. 8. 8 H. 6. c. 1. 

By his Prerogative, the King hath the Supreme 
Right of Patronage all over England; and is the 
Founder and Patron of all Biſhopricks, &c. ſo that 
none can be made a Biſnop but by his Nomination: 
And the Election of Biſhops isto be by the King's 
Conge de Eſlire, or Licence to elect the Perſon 
named by the King; and if the Dean and Chap- 
ter fail to make Election, the King may nominate, 
Cc. by Letters Patent. But the Dean and Chap- 
ter having made their Election, certify it to the 
King, and the Archbiſhop, &c, and then the King 


4 gives 
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gives bis Aſſent under tlie Great Seal. 1 Tuſt. 90. 
25 H. 8. c. 20. 1 1 Fat 
The King has not only the Choice and Making 
of all Biſhops, but of Deans, and the like Clergy- 
men: And he may licence new Biſhop to re- 
tain his old Parfonage in Commendam; and where 
a Biſhop may hold the Profits of a Beneſice for a 
Time, by way. of Commendam, this cannot - be 
done without the King's Licence. The Cuſtody 
of the Temporalties of every Biſhop and Arch- 
biſhop, during the Vacancy of the Sees, belongs 
to the King, and, he may grant it away; and 
the King may preſent to a void Advowſon, when 
the Temporalties are in his Hands. 1 Cro. 542. 
Davis 75, F. F. B. 34. 1 Tiſt. 398. 
He may now make any Biſhop, or other Perfon 
in Holy Orders, à Privy Counſellor, Juſtice of O- 
yer and Terminer, Juſtice of Peace, &c. or give 
them Power to execute any Temporal Authority. 
The King, according to the Statutes, may diſpence 
with Plurality of Benefices, and Non-reſidence of 
Clergymen, where there are two or more Bene- 
fices with Cure: Appropriations of Church Bene- 
fices, made by Conſent of the Patron and Ordi- 
nary, mult be with the King's Licence. When 
the Patron of a Church neglects to preſent tv the 


ſame in fix Months; the Biſhop of the Dioceſe, 


or on his Default, the Archbiſhop is to collate 
within the like Time; and he not doing it, the 
King ſhall preſent to the Church. 2 Cro.552. 17 
Car. c. 22. 11 Rep. 10, 2 Rol. Abr. 360. 
Churches are founded by the King, and he li- 
cenſes others to found them, exempt from the Or- 
dinary's ſuriſdiction; add he hath the Tithes of 
Foreſts and Places extraparochial, which he may 
| gait 
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grant by Letters Patent: Alſo the King ſhall pay 
no Tithes, &c. 1 Cro. 511. 
3. The King is Lord Paramount of all the 
Lands in England; and all Eſtates for Want of 
Heirs, or by Forfeiture, eſcheat to him : He ſhall 
have the Lands of Felons, &c. convict; and the 
Goods of Felons and Fugitives; Goods and Chat- 
tels of Pirates; Wreck of the Sea, Cc. Stat. 17 
Ed 2. 4 Inft. 136. 1 e 

All Lands are ſaid to be holden of the King; 
Lands in the King's Poſſeſſion are free from Te- 
nure; and the King may not be Jointenant with 
any one: Where the Title of the King and of a 
common Perſon concurs, his Title ſhall be pre- 
ferred. No Diſtreſs can be made upon the King's 
Poſſeſſion ;' but he may diſtrain out of his Fee in 
other Lands, &c. and may take Diſtreſſes in the 
Highway. Goods and Chattels may go in Suc- 
ceſſion to the King, though they may not to any 
other ſole Corporation. 1 Iuſt. 1. 30. Finch 83. 


2 Inſt. 131. I Inſt. go. | 


The King may grant a Thing in Action which 
another cannot; and reſerve a Rent to a Stran- 
ger, Cc. But he cannot grant or take any Land, 
(not caſt upon him by Diſcent) but-by Matter of 


Record: And the King may not grant an Annu- 


ity to charge his Perſon, which is not chargeable 


like the Perſon of a Subject; though he may grant 


it out of the Revenue of the Exciſe, &c. The 
Grant of the King is taken favourably for him, 
and molt ftrongly againſt another ; and he may a- 
void his own Grant for Deceit. 4 Rep. 54. 2 Inſt. 
186. Plowd. 243. 1 Salk. 58. 

The King's Grant is good for himſelf and Suc- 
ceſſors, though his Succeſſors are not named: But 
if a Grant is made by the King, and a former 

4 | Grant 
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Grant is in Being of the ſame Thing, if it be not 
recited, the Grant will be void; yet there may 
be à Non Obſtante to a former Grant, If the 
King is deceived in his Grant, as where it con- 
tains more than was intended to be granted, &c. 
it is void: And the King's Grants may be void 


by reaſon of Incertainty ; where Debts and Du- 


ties are granted, without ſaying in particular 
what Duties, c. Though when there is a par- 
ticular Certainty preceding, they ſhall not be de- 
ſtroyed by any Incertainty or Miſtake which fol- 
lows it. Telv.13. Dyer 77. 5 Rep. 94. 12 Rep. 
46. 1 Mod. 195. | 
A Grant of the King to a Corporation, that 
they ſhall not be impleaded for any Caule ariſing 
there, elſewhere than before themſelves, &c. this 
binds not the King, where he is Party: And the 
King may not by his Grant exclude himſelf from 
proſecuting Pleas of the Crown; for it concerns 
the publick Government. Kelu. 88. Dyer 376. 
4. The King's Debt ſhall be ſatisfied before 
that of a Subje&, for which there is a Prerogative 
Writz and until his Debt be paid he may pro- 
te&t the Debtor from the Arreſt of others. But 
by Statute a common Perſon may ſue the King's 
Debtor, notwithſtanding he hath a Protection, 
and recover Judgment againſt him; though he 
cannot have Execution, unleſs he give Security 
to pay the King's Debt. If a Debtor hath not 
a Writ of Protection, he may be in Execution 
for a common Perſon, as well as the King: And 
the Debt of the King ought to be in equal De- 
gree with that of his Suhject, to have Preference. 
1 Inſt. 130. Stat, 25 Ed. 3. c. 19. 33 H. 8. c. 
29. Cro. Car. 283. N " 
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In whoſe ſoever Hands the Goods of the 
King come, their Lands are chargeable, and may 
be ſeiſed for the ſame: And the King is not 
bound by Sale of his Goods in open Market. 
No Preſcription of Time runs againſt the King ; 
he is not within the Statute of Limitation of 
Actions: He may ſue in what Court he pleaſes, 
and cannot be Nonſuit, as he is ſuppoſed to be 
preſent in all his Courts; the King may have 
ſuch Proceſs in his Suit, as no other Perſon but 
himſelf can have, in any Caſe: And in his Plead- 
ing he need not plead an Act of Parliament, tho 
a Subject is bound to do it. 2 Juſt. 713. 11 Rep. 


74. Finch 82, 476. 4 Rep. 75. 


Action lies not againſt the King, but a Petition 
to him in Chancety inſtead thereof: And it is 
lawful for any Subject to petition the King for 
Redreſs, where he finds himſelf grieved by any 
Sentence or Judgment. The King's Title is not 
to be tried, without Warrant from the King, or 
Aſſent of the Attorney General: There are no 
Coſts allowed againſt the King; no Entry will bar 
him ; and no Judgment is ever final againſt him, 
but with a Salvo Fure Regis; and in the Caſe of 
others, the King may ile a Command to the 
Judges, not to proceed *till he is adviſed, where 

is Right may be prejudiced, &c. 2 Iuſt. 187, 
424. Hob. 220. Litt. 178. Finch 460. 

The King's only Teſtimony of any Thing done 
in his Preſence is of as high a Nature and Cre- 
dit as any Record; whence it is that in all Writs 
or Precepts ſent out for the Diſpatch of Juſtice, 
he uſeth no other Witneſſes than himſelf, as Teſte 
meipſo, &c. The King cannot be a Minor, or 
under Age; and in him the Law will ſee no De- 


ſect, Negligence or Folly. 1 Inſt. 41, 57. 
2 Theſe 
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Theſe Prerogatives and others atiſe to the 
King, from the Reaſon of the Common Law ; 
which allows that to be Law almoſt in every 
Caſe for the King, which is not fo for the Sub- 
je&t: But the King's Prerogative doth not extend 
to any Thing injurious to his Subjects; for the 
King by our Law can do no Wrong. Finch 85, 
The King or Queen may make Laws, by Au- 
thority of Parliament, to bind the Crown, Ce. 
Kings of England are to be Proteſtants, and join 


in the Communion of the Church of England : 


And the King's Coronation Oath is ſettled by Sta- 


tute. Stat. 1 V. & M. 12 V. 3. 4 AA. 1 
Geo. 1. | 


The Oath of the King at his Coronation, 
adminiſired by the Archbijhop, &c. 


ö H ſolemnly Promiſes and Swears, that he 
£ 


will govern the People of this Kingdom 

© of England, and the Dominions thereunto be- 
© longing, according to the Statures in Parliament 
© agreed on, and the Laws and Cuſtoms of the 
* ſame; that he will to his Power cauſe Law and 
F Juſtice, in Mercy, to be executed in all his 
* Tudgments; that he will to the utmoſt of h's 
© Power maintain the Laws of God, the true 
« Profeſſion of the Goſpel, and the Proteſtant Re- 
« formed Religion eſtabliſhed by Law : And pre- 
« ſerve unto the Biſhops and Clergy of this Realm, 
and to the Churches committed to their Charge, 
« all ſuch Rights and Privileges, as by Law do or 
« ſhall appertain unto them, or any of them. All 
which Things, put to him by way of Queſtion, 


the King promiſes to perform and keep, laying . 
Cc 3 his 
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* his Hand upon the Holy Goſpels, and then kif- 
* ling the Book. 


Prerogative of the QukEN and Prince. 


HE Queen in our Law is either ſhe that 
holds the Crown of this Realm by Right 
of Blood, or who is married to the King; the 
firſt of which is called Queen Regnant, and the 
laſt Queen Conſort : She who holdeth by Blood 
is, in Conſtruction of Law, the ſame with the 
King, and hath the like Regal Power and Autho- 
rity; but the Queen Conſort is inferior to the 
King, and his Subject. 3 Inſt. 7. 1 Mar. cap. 1. 
By the Common Law, the Queen as the King's 
Wife, partakes of ſeveral Prerogatives above other 
Women: She is a Publick Perſon, exempt from 
the King; and capable of Lands or Tenements 


of the Gift or Grant of the King her Husband, 


which no other Feme Covert is: And ſhe is of 
Ability, without the King, to purchaſe or grant 
Lands, and make Leaſes; ſhe may have in herſelf 
the Poſſeſſion of perſonal Things, during her Life, 
Cc. But both her Real and Perſonal Eſtate goes 
to the King after her Death; if ſhe do not in het 
Life-time diſpoſe of them, or deviſe them away 
by Will. 1 Inſt. 3, 31, 133. 1 Roll. Abr. 912. 
The Queen may ſue and be ſued alone, in her 
own Name only, by Præcipe, not by Petition; and 
no Writ of Right is to be directed to her, but to 
her Bailiff: She ſhall not find Pledges in an Action; 
or be Amerced as another ſhall be. In a Writ 
of Quare Impedit brought by the Queen, on her 
being diſturbed in preſenting to a Church, ſome 
ſay Plenarty is no Plea againſt her: Acts of Parlia- 
ment 
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ment relating to her need not be pleaded; for 
the Court muſt take Notice of them, as they do 
thoſe that concern the King, becauſe ſhe is a Pub- 
lick Perſon. Finch 86, 2 Inſt. 361. 8 Rep. 28. 
' In cafe a Tenant of the Queen aliens Part of 
his Land to one, and Part of it ro another; the 
Queen may diſtrain in any one Part for the Whole, 
as the King may do: And ſhe is not bound by 
the Statute of Marlbridge againſt driving of a 
Diſtreſs out of the County. If the King take an 
Alien to Wife, ſhe ſhall have the Queen's Dow- 
ry ; and the Queen ſhall pay no Toll, &c. 4 Rep, 
23. Plowd. 124, 231. 1 Inſt. 133. 
At any Time during the King's Abſence abroad, 
he may conſticute the preſent Queen Regent of 
the Kingdom, without taking the Oaths, or her 
doing any Act required by Law, to qualify any 
others. Stat. 2 Geo. 2. c. 27. | 

As for the Prince of Wales, to plot his Death 
is High Treaſon. He is not reſtrained by the 
Statute 1 Hen. 4. cap. 6. concerning the King's 
Grants: The Judges are to take Notice of an Act 
of Parliament made for him, without pleading it, 
and the like. 8 Rep. 28. 

And the King's other Children have ſome Pri- 
vileges more than other Men's Children; being 
born beyond Sea, they are inheritable to Land here, 


Oc. 4 Rep.23. I Inſt. 13 2. 


The Privileges of the Nobility. 


1 Nobility and Peerage of this Kingdom 
is created by the King, either by Writ or 
Letters Patent. The calling up a Lord by Writ is 
the moſt ancient Way, and gives a Fee-limplg 

| Lee in 
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in a Barony, to him and his Heirs, without Words 
of Inheritance; but the King may limit it to 
Heirs Male, or the Heirs of the Body; and if he 
dies before he ſits in Parliament, his Blood is not 
ennobled: But the Creation by Letters Patent is 
good, and makes the Peerage ſure, tho he never 


fits in Parliament; and his Heirs ſhall inherit the 


Honour, purſuant to the Words of the Patent. 1 
Taft. 16. 2 Iuſt. 48. | 

All Peers of the Realm are looked upon 28 
the King's Hereditary Counſellors; the King and 
whole Kingdom have an Intereſt in the Peerage 
of every Lord: And the Privileges belonging to 
our Nobility, beyond other Men are very great. 
The Perſon of a Peer, as well out as in Parlia- 
ment Time is privileged from all Arreſts; unleſs 


for Treaſon, Felony, or Breach of the Peace, &c. 


and this Privilege is ſo extenſive in reſpect of his 
Perſon, that the King may not reſtrain any Peer 
of his Liberty, without Order of the Houſe of 
Lords, except it be in Caſes of Treaſon, &c. 6 


Rep. 52. 


Peers are not to be arreſted upon mean Pro- 
ceſs, or cn Execution for Debt or Treſpaſs, be- 
cauſe they are preſumed not only to attend the 
King and the publick Affairs; but the Law doth 
preſume they have ſufficient Lands in which they 
may be diſtrained: But they may be apprehended 
in Criminal Caſes. And tho” a Peer may not be 
arreſted in his Body, his Eſtate may be ſequeſtred 
for Debt, &c. upon a Proſecution after a Diſſolu- 


tion and Prorogation of Parliament, or Adjourn- 


ment for above fourteen Days ; when he refuſes 
ro appear and anſwer, on a Bill or Complaint ex- 
hibited in the Chancery, Exchequer, @c. 6 Rep. 
. Sea W3. 33 


Every 
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Every Lord of Parliament is allowed his Clergy 
in all Caſes, where others are excluded by the 
Stat. 1 Ed. 6. c. 12. except for wiiful Murder: 
And it is ſaid the Lord Morley, who was tried 
for Murder, and found guilty of Manſlaughter, 
was diſcharged without Clergy, For Treaſon 
committed by a Peer of the Realm, he ſhall be 
tried by his Peers, Lords of Parliament: And if a 
Nobleman be indicted of Murder or Felony, his 
Trial ſhall be by his Peers; but on an Appeal 


of Felony, which is the Suit of the Party, he 


ſhall be tried by an ordinary Jury of twelve 
Men. S. P. C. 130. Sid. 277. 2 Inſt. 49. Stat. 
9 H. 3. c. 29. 


In many Caſes the Proteſtation of Honour ſhall 


be ſufficient in Noblemen; as in Trials of Peers, 
they proceed upon their Honour, not on Oath: 
And if any Peer is a Defendant in a Court of 
Equity, he ſhall put in his Anſwer upon his Ho- 
nour (tho' formerly it was to be on Oath): And 
in Action of Debt upon Account, the Plaintiff be- 
ing a Peer, it ſhall ſuffice to examine his Attorney 
upon Oath, and not himſelf: Though where a 
Peer is to make an Affidavit, or to be examined 
as a Witneſs, he muſt be upon his Oath like 
another Perſon. 9 Rep. 49. 3 uſt. 29. 2 Salk. 
512. 

A Writ of Subpæna ſhall not be awarded a- 
gainſt a Peer out of Chancery in a Cauſe; but 2 
Letter from the Lord Chancellor in lieu thereof. 
No Capias or Exigent can be ſued out againſt 
Peers of the Realm, in Actions of Debt, or Treſ- 
paſs; and no Eſſoin lies againſt them: In any Trial 
where a Peer is Plaintiff or Defendant, there mult 
be returned on the Jury at leaſt one Knight, or it 
ſhall be Cauſe of Challenge; but Peers on the Tri- 
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al of a Peer may not be challenged, as Jurors may 
in Caſe of a common Perſon. A Peer may not 
be impanelled upon any Inqueſts, though the 
Cauſe hath Relation to two Peers. 2 Mod. 182. 

If any Perſon ſhall divulge or tell falſe Tales of 
any Lord of Parliament, by which Diſſention may 
happen, or any Slander ariſe, the Offender ſhall 
be impriſoned, &c. and ſuch Lord may bring his 
Action of Scandalum Magnatum in the Name of 
the King, and in his own Name, and recover 
large Damages; and the Defendant ſhall be other- 
wiſe puniſhed. Stat. 12 R. 2. 

No Peer can be aſſeſſed towards the Militia, 
but by Aſſeſſment made by ſix or more Peers: 
And the Houſes of Peers ſhall not be ſearched for 
Conventicles, but by Warrant under the Sign 
Manual, or in the Preſence of the Lord Lieute- 
nant, of the County, or one Deputy Lieutenant 
and two Juſtices of the Peace, Cc. 9 H. 3. 13 
& 14 Car. 2. 
os was lawſul by the Common Law for any 
Peer to retain as many Chaplains as he would ; 
but by Statute their Number is limited, viz. a 
Duke to have fix Chaplains, a Marqueſs or Earl 
five, Viſcount four, Baron thres, c. Stat. 21 
H. 8. 


Now I come to the Officers and Miniſters of 
Juſtice under the King, which I ſhall treat of in 
oe Order following: 


1. Of the Judges of the Law. 
2. Of Sheriffs of Counties. 

3. Of Coroners and their Duty. 
4. Of Jultices of the Peace. 

5. Of Conſtables, Cc. 


I, 
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1. A Judge is a Chief Maęiſtrate in the Law, 
to try Civil and Crininal Cauſes, and puniſh Of- 
fences: And our King hath the Nomination and 
Appointment of Judges. 1 Inſt. 56. 

The King in all Caſes doth judge by the Judges; 
and Judges are to give Sentence according to Law, 
that which by Law they know to be Right,. and 
what is alledged and proved: A judge ought 
not to judge in his own Cauſe, or in Pleas where- 
in he is Party. And no one ſhall be Judge of 
Aſſiſe in the County where born, or he doth 
inhabit, under the Penalty of 100 J. But this is 
not to prejudice any Judge of either Bench at 
Weſtminſter, in hearing and determining Aſſiſes 
in thoſe Courts. 1 Inſt. 71. 7 Rep. 27. Stat. 18 
Ed. 1. 

If a Judge is doub:ful or miſtaken in Matter 
of Law, a Stander-by may be allowed to inform 
the Court, as Amicus Curiæ. But no Judge ſhall 
generally be excepted againſt, or challenged ; or 
have any Action brought againſt him for what he 
does as Judge. And to kill a Judge of either 
Bench, or of Aſſife, &c. in their Places admini- 
firing Juſtice, is Treaſon: Alſo drawing a Wea- 
pon only upon a Judge in any of the Courts of 
Juſtice, the Offender ſhall loſe his Right Hand, 
forfeit his Lands and Goods, and ſuffer perpetual 
Impriſonment. 2 Inſt. 178, 422. 1 Iuft. 294. 
25-Ed. 3. c. 2. 

The Judges are freed from all Proſecutions 
whatſoever, except in the Parliament, where they 
may be puniſhed for any thing done by them as 
Judges: And there Bribery in a Judge, which is 
a very high Offence, is puniſhable by Lois of 
Office, Fine and Impriſooment. If a Judge, _ 

at 
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bath no Juriſdiction of the Cauſe, give Judgment 
of Death, and award Execution, which is exe- 
cuted, ſuch Judge is guilty of Felony; and alſo 
the Officer who executes the Sentence. Though 
— are not in any Way puniſhable for a meer 

rror of Judgment. 12 Rep. 24. Vaugh. 138. 
Cro. Jac, 65. H. P. C. 35. 2 Hawk. 4. 

Judges of the Common Law. have no ordi- 
nary Juriſdiftion to examine Witneſſes at their 
Chambers; though by Conſent of Parties and Rule 
of Court they may on Interrogatories ; and ſome 
Things done by Judges at their Chambers, in 
order to Proceedings in Court, are accounted as 
done by the Court. They are to have a Paper 
of the Cauſes which are to be ſpoken to in Court; 
and where ſpecial Matter ariſes upon reading the 
Record of a Cauſe, fo that the Judges are not for 
the preſent ſatisfied of the Law, they order Paper- 
Books to be made and delivered them, containing 
Copies of the Record, &c. that they may the 
better conſider of the Matters in Conteſt. 2 Lil. 
Abr. go, 91. | | 

Our Judges are to execute their Offices in pro- 
per Perſon, and cannot act by Deputy, as the 
Judges of Eccleſiaſtical Courts may: Yet where 
there are divers Judges of a Court of Record, 
the Act of every one of them is effectual, eſpe- 
cially if their Commiſſion do not expreſly require 
more; but what a Majority rules when preſent, is 
the Act of the Court. 1 Roll. Abr. 382. 2 Hawk.3. 

A Judge of B. R. cannot be' made by Writ, but 
by Commiſſion under the Great Seal; but he may 
be diſcharged by Writ ſub Magno Sigillo: A Judge 
at his Creation takes the following Oath. 8 Rep. 
xs. 18 Ks. 3. . . 

The 
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The Oath of a Judge of the Law. 


F HE judge ſwears, that he will well and 
of truly counſel the King, and take no Re- 
ward for doing of Juſtice ; that he will adviſe 
no Man where the King is Party, maintain no 
Plea, and deny no Man Right, but in all Things 
execute the Laws: That he will adminiſter 
Juſtice and Right indifferently to all Men; and 
this he ſhall not forbear or delay to do, though 
the King, under the Great Seal, or Privy Seal, 
or by any Order or Meſſage command the con- 
trary, &c. And in ſuch Caſe he ſhall proceed, 
as if no ſuch Writ, Order, Meſſage, or other 
Commandment were come to him: And he ſhall 
* be anſwerable in Body, Lands and Goods.” 


* 


2. A Sheriff is the Chief Officer, under the 
King, of a Shire or County, for keeping of the 
Peace, and Execution and Service of Writs and 
Proceſſes, c. At Common Law, Sheriffs were 
choſen by the County, as Knights of Parliament 
now are; but by Statute, they are to be made by 
the King ; and the Chancellor, Treaſurer and Ba- 
rons of the Exchequer, &c. nominate three Per- 
ſons yearly for each County, out of which the 
King cRooſes one: And by Statute they are to 
have ſufficient Lands in the County where choſen, 
to anſwer the King and his People. Hat. 9 Ed. 
$ 4 E4:}- £9. 

The Power of a Sherift is Judicial, and Mini- 
ſerial: His judicial Authority conſiſts in trying 
and determining Cauſes in his County Courts ; 
and in preſerving the Peace of the W he 

eing 
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being by the Common Law the principal Conſer- 
vator of the Peace there; and he is to aſſiſt the 
Juſtices of Peace, and raiſe the Poſſe Comitatis 
to ſuppreſs Riots, c. Though his judicial 
Power, as Conſervator of the Peace, is ſeidom 
uſed; being commonly executed by Jultices of 
Peace, His miniſterial Power relates to executing 
Writs out of the King's Courts; and herein he is 
not to difpute the Validity of any Writ, but muſt 
execute it: For he mult not let a Perſon eſcape, 
tho' taken on an erroneous Proceſs ; but ſhall be 
excuſed by Reaſon thereof, in falſe Impriſonment. 
1 Inſt. 174. 2 Inſt. 193, 452. 5 Rep. 64. 
Beſides their miniſterial Office to execute Pro- 
ceſs, &c. Sheriffs are to proclaim Statutes; return 
Juries, for Trials in Civil and Criminal Caſes ; 
make Returns of Writs for electing Knights of the 
Shire, & c. And they are to collect the Rents of 
the King, ſeiſe Profits of Lands forſeited, Goods of 
Felons, &c. To levy the King's Debts, and be 
accountable to the King for all Iſſues and Profits of 
their Counties; for which they are to give up their 
Accounts in the Exchequer : By Statute, Sheriffs 
ſhall have Allowance on their Accounts, for exe- 
cuting the King's Writs, levying Eftreats, Cc. 
Their Accounts ſhall not be delayed; and 4000 l. 
yearly is ſet apart at the Exchequer, and allowed 
the Sherifts of the ſeveral Counties, to help paſs 
their Accounts. Alſo they are to ſee that Crimi- 
nals be executed, and obſerve the Order of Law 
in putting them to Death. Dr. & Stud. ch. 41. 
23 H. 6. 33 H. 6. c. 10. 3 Geo. 1. c. 15. 
The Officers under the Sheriff are an Under- 
Sheriff, Bailiffs, Gaoler, &c. for whom he is an- 
_ ſwerable: As to the Under-Sheriff. his Power is 
the ſame with that of the High-Sheriff, he act- 


1g 


o 


Of the King and his Pꝛerogative. 397 


ing in his Stead; but all Returns by the Under- 
Sheriff are in the Name of the High-Sheriff; the 
Under-Sheriff is removeable at Pleaſure, and ſome 
ſay but in hature of a general Bailiff errant to the 
Sheriff in the whole County, as other Bailiffs are 
over particular Diſtricts. The Under-Sheriff is to 


file a Warrant of Attorney for his High-Sheriff in. 


all the Courts at Weſtminſter, by an Attorney of 
each Court ; and ought always to have his Deputy 
Attendant in Courts, to receive and execute their 
Commands, give Account of Buſineſs, &c. And 
Sheriffs ſhall not take any Money or Reward 
for the Places of Under-Sherift, Gaoler, Bailiffs, 
Cc. 4 Inft. 114. 2 Lill. Alr. 511, 513. Stat. 
3 Geo. 1. | | | 

If a Sheriff do not make Return of Writs, or 
making a falſe Return, he ſhall be amerced; or 
the Party may bring Action of the Caſe againſt 
him: Sheriffs ſhall let Perſons to Bail upon rea- 
ſonable Sureties; and where a Sberiff takes a Bail- 
Bond of two good Men of viſible Eltates at the 
Time of taking it, if they afterwards become In- 
ſolvent, the Sheriff ſhall be excuſed. When any 
Sheriff is chargeable in his Life-time for a perſonal 
Tort, there the Action for it dieth with the Per- 


ſon ; but if a Sheriff levies Money on a Fjeri fa- 


cias, and dies, Action may be brought againſt his 
Executors for .the Money, being a Duty: And 
if an Under-Sherift procure Goods taken in Exe- 
cution to be appraiſed at under Value, and deli- 
ver them to rhe Plaintiff accordingly ; for this 
Oppreſſion of the Defendant Indictment will lie. 
Sheritts are not to take above 1 s. in the Pound 
where under 100 J. nor more than 6 d. per Pound 
if above that, for levying an Extent or Execution; 
and 15. in the Pound of the yearly Value of 

| Lands, 
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Lands, for executing a Writ of Habere ſacias Poſ- 
ſelſionem, &c. where the Whole exceeds not 1001. 
per Ann. and 6 d. if above. 10 Rep. 70. Cre. 
Elix. 808. Co. Car. 539. Cro. Jar. 426. 29 
Elix. c. 4. 3 Geo. 1. c. 15. 

Sheriffs may not continue in their Offices above 
one Year; which alſo extends to Under-She- 
riffs: And no Sheriff is to act as a Juſtice of 
Peace of the County, during his Shrievalty ; nor 
an Under-Sherift, Cc. be Attorney in any of the 
' King's Courts, ſo long as he bears the Office; 
though ſuch as are Attornies may practice in the 
Name of others. No Sheriff at Aſſize-time, ſhall 
keep a Table for any but thoſe of his own Reti- 
nue; nor make a Preſent to any Judge, &c. or 
have above forty Servants in Liveries, or under 
twenty attending him. On the Deaths of Sheriffs, 
Under-Sherifts are to act in their Names till others 
are appointed, and be anſwerable. Stat, 14 Ed. 
3,6. 7. . 42 Ed. 3. 1 M. c. 28. 1 M. 5. c. 4 33 
@ 14 Car. 2. 3 Geo. 1. 


The Oath of a Sheriff by Statute. 


T 4. B. do ſwear, That I will well and truly 
« | ſerve the King's Majeſty, in the Office of 
© Sheriff of the County of, &c. and promote his 
* Majeſty's Profit in all Things that belong to my 
© Office, as far as J legally can or may; and I will 
© truly preſerve the King's Rights, and all that 
© belong to the Crown, and will not aſſent to 
© decreaſe, leſſen, or conceal the King's Rights, 
* © or the Rights of his Franchiſes; and whenſo- 
© ever I ſhall have Knowledge that the Rights of 
© the Crown are concealed or withdrawn, be it 
I 9 
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© in Lands, Rents, Franchiſes, Suits or Services, 14 
© or in any other Matter or Thing, I will do my pH 
* utmoſt to cauſe them to be reſtored to the 4:48 
© Crown; and if I may not do it mylelf, I will | 

© certify and inform the King thereof, or ſome of 4 
bis Judges; I will not reſpite or delay to levy 1 
the King's Debt for any Gift, Promiſe, Reward, 1 
© or Favour, where I may raiſe the ſame without ; 
great Grievance to the Debtors; I will do Right, } 
© as well to Poor as to Rich, in all Things be- | 
© longing to my Office; I will do no Wrong to 5 
« any Man for any Gift, Reward or Promiſe, nor "44 
for Favour or Hatred; I will diſturb no Man's | 

* Right, and will truly and faithfully acquit at 1 
« the Exchequer all thoſe of whom I receive any 10 
© Debts or Duties belonging to the Crown; I 4 
vill take nothing whereby the King may loſe, +14 
or whereby his Right may be diſturbed, inju- 
© red, or delayed; I will truly ſerve, and truly 
return all the King's Writs, according to the 1 
© beſt of my Skill and Knowledge; I will take | Wo. 
no Bailiffs into my Service, but ſuch as I will 
« anſwer for, and will cauſe each of them to 1 
take the like Oaths as I my ſelf do, in what be- 4 
* longs to their Buſineſs and Occupation; I will 160 
* truly ſet and return reaſonable and due Iſſues of 1M 
them that be within my Bailiwick, according to Ks: 
* their Eſtates and Circumſtances, and make due 1; 
© Panels on 2 of Perſons able and ſufficient, 14 
© and not ſuſpected or procured, as is appointed 7 
© by the Statutes of this Realm; I have not fold +0 
© or let to Farm, nor contracted for, nor have I * 
* granted or promiſed for Reward or Benefit, nor 1 
* will I ſel] or let to Farm, or contract for, or 
* grant for Reward or Benefit by myſelf, or any 
other Perſon for me, or for my Uſe, directly or 
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indirectly, my Sheriftwick, or any Bailiwick 
thereof, or any Office belonging thereunto, or 
the Profits of the fame, to any Perſon or Per- 
ſons whatſoever ; I will truly and diligently ex- 
ecute the Laws and Statutes of this Realm; and 
in all Things well and truly behave my ſelf in 
my Office, for the Honour of the King, and 
©the Good of his Subjects, and diſcharge the 

, fame according to the beſt of my Skill and 
Power.” 


mm 455i oO a a & 


A Coroner is an ancient Officer of this 
Realm, that deals wholly for the King and Crown, 
There are generally four Coroners in 'a County ; 
in ſome Counties fewer, and in ſome but one, ac- 
cording to Uſage: And they are elected at the 
County Court, in full County, by the Freeholders, 
upon the King's Writ. 

Coroners are to be Men of good Ability, and 
have Lands in Fee in the County where choſen, 
to anſwer all People; and if inſufficient, the 


County ſhall anſwer for them: There are alſo 


Special Coroners, within divers Liberties, as well 
as the ordinary Officers in every County; ; as the 
Coroner of the Verge, which is a certain Compaſs 
about the King's Court, &c. and ſome Corpora- 
tions and Colleges are licenſed by Charter to ap- 
point their Coroners within their own Precincts. 


2 Inſt. 174. 4 Inſt. 271. 


Their Authority, like that of Sheriffs, is Judi- 
cial and Miniſterial ; Judicial, where one comes 
to a violent Death, and to take and enter Ap- 
peals of Murder, pronounce Judgment upon Out- 
lawries, c. And they are to enquire of the 
Lands and Goods and Eſcapes of Murderers ; of 
Treaſure Trove, Wreck of the Sea, Deodands, Se. 

I The 
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The miniſterial Authority is where Coroners exe- 
cute the King's Writs, on Exception to the She- 
riff, as being Party to a Suit, Kin to either of the 
Parties, and on Default of the Sheriff, &c. And 
as Miniſters, Coroners muſt all join in their Acts; 
but as Judges, they may divide and act ſeparate. 
On the Defaults of Sheriffs, Coroners are to im- 
panel Juries; and in Caſe of two Coroners, if one 
is challenged, the other may execute the Writ, 
Cc. yet both make but one Officer. 4 Inſt. 271. 
4 Rep. 79. 9 Rep. 119. 3 Lev. 399. 2 H. 5; 
1 Salk. 144. | 

As the Sheriff in his Turn might inquire of 
all Felonies by the Common Law, faving the 
Death of a Man; ſo the Coroner can inquire of 
no Felony but of the Death of a Petſon, and 
that Super viſum Corporis, When the Coroner 
hath Notice given him of a Perſon ſlain, or ſud- 
denly dead, he is to go to the Place where, and 
ſhall by his Warrant to the Bailiffs, Conſtables, 
c. ſummon a Jury out of the four or five 
Neighbouring Towns or Villages, to make In- 
quiry upon View of the Body; and the Coroner 
and Jury are to inquire into the Manner of Kil- 
ling, and all Circumſtances that occaſioned the 
Party's Death; as who were preſent, whether the 
dead Perſon were known, where he lay the Night 
before, &c. and examine the Body, if there be any 
Signs of Strangling about the Neck, or of Cords 
about the Members, Cc. Alfo all Wounds muſt 
be viewed, and Enquiry made with what Wea- 
pons given. Stat. 4 Ed. 1. 4 Inſt. 271. 


And to diſcover the Truth, the Coroner may 


ſend his Warrant for Witneſſes, and take their 
Examination in Writing ; and if any appear guil- 
ty of the Murder, he ſhall inquire what Goods 
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and Lands he hath, and then the dead Body is to 
be buried: A Coroner may likewiſe commit the 
Perſon to Priſon, who is by his Inquiſition found 
guilty of the Murder; and the Witneſſes are to 
be bound by Recognizance to appear at the next 
Aſſizes, &c. When the Jury have brought in their 
Verdict, the Coroner is to inrol and return the 
Inquiſition, whether it be of Murder, Manſlaugh- 
ter, Cc. to the Juſtices of the next Gaol-Deli- 
very of the County; or certify it unto B. R. 
where the Murderer ſhall be proceeded againſt, 
If a Coroner doth not come to enquire, having 
Notice of the Death of any Perſon, he may be 
fined and impriſoned. by the Juſtices; and he 
ſhall be fined and impriſoned for not certifying 
bis Recognizances, and the Evidence and Inqui- 
ſition taken before him, to the Court where they 
ought. 2 Roll. Abr. 32. Cro. Elix 135. Stat. 
i@2P,M.c.13: 

The Coroner is to fit on the Body of every Pri- 
ſoner that dies in Priſon, and inquire if he died 
by the Dureſs and ill Uſage of the Gaoler, which 
is Murder: And the Coroner's Inquiſition being 
final, he ought to hear Counſel, and Evidence 
on both Sides. If the Body of a dead Perſon is 
buried before the Coroner comes, he may in con- 
venient Time take up the ſame, in order to view 
it; and in ſuch Caſe the Town ſhall be amerced, 
as it ſhall be if the Body is ſuffered to lie ſo 
long that it ſtinks, or cannot be judged how it 
came by his Death, &c. A Coroner may find any 
Nuſance by which the Death of a Man happens; 
and the Townſhip may be amerced : If one is 
lain in the Day-time, and the Murderer eſcapes, 
the Town where done ſhall be amerced, and the 
. Coroner is to inquire thereof on View of the Bo- 
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dy. 3 Juſt. 91. Bro, Coron. 167. 2 Danv. Abr. 
209. 1 Nelſ. 536. Stat. 3 Hen. 5. 

If a Body is drown*d, and cannot be found to 
be viewed, the Inquiſition muſt be taken by Ju- 
{tices of Peace, on Examination of Witneſles; 
&c. A Coroner's Inqueſt may be quaſhed, where- 

n he is to make a new one; and for Miſma- 
nagement of the Coroner, filing of the Inquiſi- 
tion may be ſtopp'd : If he hath been guilty of 
Bribery, &c. Commiſſioners may be ordered to 
take a new Inquiſition, on the Teſtimony of Vit- 
neſſes. By Statute, Coroners concealing Felonies, 
Cc. are to be fined, and ſuffer one Year's Im- 
priſonment : They ſhall not take above 13 s. 4 d. 
Fee, of the Goods of the Murderer, or out of 
the Amercement of the Vill for the Eſcape, if he 


be gone; and where a Perſon is flain by Miſad- 


venture, the Coroner is to take no Fee, on Pain 
of 405. 5 Rep. 110. 1 Mod. 82. 3 Ed. 1. c. 9. 
3 H. 7. c. 1. 1 H. 8. c. 7. | 


The Oath of a Coroner adminiftred by the 


Sheriff. 
* O U ſhall ſwear, that you will well and 
J truly ſerve our Sovereign Lord the King 


© and his People in the Office of a Coroner, and 


A 


as one of his Majeſty's Coraners for this Coun- 
ty of S. and therein you ſhall diligently and 
faithfully do and execute all and every Thing 
and Things belonging to your ſaid Office, ac- 
© cording to the beſt of your Knowledge and 
Power, both for the King's Profit and the Good 
of the People within the ſaid County; according 
to the Dire&tion of the Statutes, or Acts of Par- 
Dd 3 + hament 
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liament in that Caſe made; taking ſuch Fees as 
* you ought, and without taking any Bribes or 
© Fees more than the ſaid Acts do allow.” 


So help you God. 


4. A Tuſtice of Peace is a Perſon appointed by 
the King's Commiſſion to keep the Peace of the 
County where he dwells ; but theſe Perſons are 
rather Commiſſioners of the Peace, of whom ſome 
of the greateſt Quality are of the Quorum, be- 
cauſe Buſineſs of Importance cannot be done 
without the Preſence of one of them. 

And a Juſtice of the Peace is a Judge of Re- 
cord, for he may take a Recognizance of the 
Peace, which none but a Judge of Record can 
do; and hence they are called Juſtices, being be · 
fore the 1 Ed. 3. called Conſervators of the 
Peace. The Power of appointing Juſtices of Peace 
is only in the King, tho they are generally made 
at the Diſcretion of the Lord Chancellor, by the 
King's Leave; and the King may appoint in every 
County of England as many as he ſhall think fit. 
Dalt. Juſt. 8. Lamb. 186. 

The general Commiſſion of the Peace, by Sta- 
tute, began 1 Ed. 3. tho' before that Time there 
were Conſervators and particular Commiſſioners 
of the Peace in certain Places, but no Commiſſion 
throughout England: At firſt the Number of Ju- 
ſtices was not above three or four in a County; 
:afierwards they were limited to ſix in every Coun- 
to, whereof two were to be Knights, and two 
Men of the Law. But by Stat, 14 R. 2. Eight 
Juſtices of Peace were to be aſſigned in every 
County; and the Number of Juſtices has great- 
ly increaſed ſince their firſt Inſtitution, they being 

| os now 
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now without Limitation. 1 aft. 174. Dalt. 6. 
3 Cro. 29. 1 Ed. 3. c. 15. | 

uſtices of Peace are to be reſident in the 
County where appointed; and to keep their Seſ- 
ſions four Times a Year, viz. the firſt Week after 
Michaelmas, the Epiphany, Eaſter, and St. Tho- 
mas the Martyr, called Becket, They are to be 
the moſt ſufficient Perſons within the County, 
and of the beſt Reputation ; and they muſt have, 
certain Eſtates in Lands to qualify them: No Stew- 
ard of any Lord ſhall be in the Commiſlion of the 
Peace. And Juſtices of the Peace were formerly 
to be allowed 4s. a Day during their Attendance 
at the Quarter-Seſſions, to be paid by the She- 
riffs of Counties, &c. Now the Qualification of 

uſtices is 1007. a Year Eſtate, Freehold or Copy- 
bold, in Poſſeſſion for Life, or greater Eſtate, or 
certain Term of twenty-one Years, above Incum- 
brances; or acting as Juſtices ſball forfeit 100 J. 
And Attornies, &c. are incapable to be ſuſtices of 
Peace. Stat. 2 H. 5. c. 4. 18 H. 6. c. 11. 12 R. 2. 
5 Geo. 2. DS; 

By Virtue of one Aſſiznavimus, or Clauſe in 
their Commiſſion, every Juſtice of Peace hath a 
ſeparate Power, and may do all Acts concerning 
his Office apart and by himſelf; and even may 
commit a Fellow Juſtice upon Treaſon, Felony or 
Breach of the Peace: And this is. the ancient 
Power which Conſervators of the Peace had at 
Common Law: But it has been held, that one 

uſtice of Peace cannot commit another Juſtice, 
for Breach of the Peace ; though the Jultices in 
Seſſions may do it. By Virtue of another A{jg- 
navimus, or Clauſe in the Commiſſion, two or 


more Juſtices of the Peace (one of the Quorum) 


have a joint Power to inquire by Jury of all Of- 


Dd 3 fences 
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fences mentioned in their Commiſſon ; to take 
Indictments, grant Proceſs, &c. and ta hear and 
try the Offences, which are Matters to be tranſ- 
acted at the Quarter-Seſfions: And by the Sta- 
tutes, in many Caſes they are empowered to a& 
where their Commiſſion doth not reach, the Sta- 
tutes themſelves being a ſufficient Commiſſion. 
Lamb. Juſt. 385. Jenb. Cent. 174. Wood's Inſt. 
80. | 

The Statutes of 4 Hen. 7.c. 12. 33 Hen. 8.c, 
10. and 37 H. 8. c. 7. give a further general Pow- 
er to Juſtices of Peace, than is expreſſed either in 
their Commiſſion or any particular Statute; The 
particular Statutes are to be executed as they di- 
rect; wherein if no expreſs Power is given to 


any one Juſtice, he can admoniſh only; and if 


not obeyed, may make Preſentment of the Of- 
fence upon the Statute, and with his Fellow Ju- 
ſtices hear and determine it in Seſſions; or he 
may bind tbe Offender to the Peace, or the Good 
Behaviour: Some Statutes empower one Juſtice 
of Peace alone to act; ſome require two, three, 


four Juſtices, &c. And where a ſpecial Authority. 


is given to Juſtices of Peace, it muſt be exactly 
purſued; or the Acts of the Juſtices will not be 
good, -2 Salk. 475. 

A Juſtice of Peace has no Need to ſhew his 
Commiſſion, when he juſtifieth the doing Things 
as a Juſtice; for the Commiſfion remains with 
the Cuſtos Rotulorum of the County, and he is 
called by Commiſſion in open Aſſize, or Seffions. 
Where the Statutes refer a Trial to the Juſtice's 
Diſcretion, it is ſaid he may examine upon Oath ; 
And in ſome Caſes the Teſtimony of a Juſtice of 
Peace is of as preat Force, and ſometimes greater 
than an Indictment of twelve Men on Oath, viz. 

| in 
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in Caſe of Preſentment of Highways, Force and 
Riots. A Juſtice certifying into the King's Bench, 
-that ſuch a one broke the Peace in his Preſence, 
the Party ſhall be put to his Fine, without a Tra- 
verſe to the ſame. Crompt. 1 20, 132. Lamb. 387. 
Dalt. g. | | 
Juſtices, in their Seſſions, might originally hear 
and determine Felonies; but they at this Time 
only try Petty Larcenies, other Felonies being of 
Courſe tried at the Aſſizes: But out of Seſſions 
they commit all Felons in order to Trial; and it 
is incident to the Office of Juſtices of the Feace, 
to commit Offenders ; they alſo bind over Proſe- 
cutors to the Aſſizes, take and certify Examina- 
tions, and Informations, c. and if they negle& 
their Duty herein, they ſhall be fined. A Juſtice 
may commit a Perſon that doth a Felony in his 
own View, without Warrant; but if it be on 
the Information of another, he mult make a War- 
rant under Hand and Seal for that Purpoſe: And if 
a Juſtice iſſues his Warrant to arreſt a Felon, tho? 
the Accuſation be falſe, the Juſtice is exguſed, 
where a Felony is committed; but in caſe there 
be no Accuſation, Action will lie againſt the Ju- 
ſtice. Dalt. c. 11. 2 Leon. 187. | | 
Where a Juftice of Peace acts to compel an- 
other to perform any Thing required by Law, as if 
he commands one to be impriſoned, &*c. he can- 
not act out of the Juriſdiction of his County; but 
he may tàke Informations any where, to prove Of- 
ſences in the County where committed, and he prin- 
cipally reſides, or take a Recognizance to proſe- 
cute. Juſtices have a diſcretionary Power of bind- 
ing to the good Behaviour, on Breaches of the 
Peace, Cc. and may require Recognizance with 
great Penalty of a dangerous.Perſon, for keeping 
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the Peace; and for Default of Sureties he may be 
committed to Priſon: But a Man giving Secu- 
rity in the Court of B. R. may have a Super- 
ſedeas to the Juſtices ; ſo on giving it to other 
Juſtices, &c. Cro. Car. 213. 2 Lill. Abr.131. 
Surety of the Peace, and binding to the Good 
Behaviour, a Juſtice may grant at the Requeſt of 
any Perſon, or Demand, ex Officio : When granted 
on Requeſt of another, he that demands it is to 
make Oath of Blows given, or that he goes in 
Fear of his Life, or ſome bodily Harm, &c. And 
Perſons doing any Thing tending to the Breach 
of the Peace, by Affrays, Aſſaults, Fighting or 
Quarrelling, Barretors, Rioters, &c. may be re- 
quired to enter into Recognizances with Sureties 
to keep the Peace, and be of the Good Beha- 
viour ; ſo Perſons of ill Fame, and ſuſpected to 


break the Peace, and who live a ſcandalous Life, 


by frequenting Gaming Houſes, &c. Night- 
walkers, common Drunkards, common Whores, 
Cheats, thoſe that live idly, &c. But Misbeha- 
viours mult relate to the publick Peace; and abu- 
five Language, as calling one Rogue, Raſcal, Ly- 
ar, Oc. are not Breaches of it. Dalt. 263, 268, 
292. 1Cro. 28, 4 Inſt. 181. | | 

If one make an Aſſault upon a Juſtice, he may 
apprehend the Offender, and ſend him to Gaol 
*rill he finds Sureties for the Peace: And where 


a Man abuſeth a Juſtice by Words beforg his Face 


pr behind his Back, in relation to his Office, he 
may be bound to the Good Behaviour ; and if 
the Juſtice of Peace be abuſed in the Execution 
of his Office, the Offender may be indicted and 
fined. To ſay of a Juſtice of Peace, he doth not 
pnderſtand Law, Cc. is indictable; and Contemprs 
againſt Juſlices are puniſhable by Indictment 5 
_ 3 l ine 
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Fine at the Seſſions. Cromp. 149. 4 Rep. 16. 3 
Mod. 139. | | 

A juſtice may grant a Warrant of the Peace 
to bring a Perſon before' him only, and it will 
be good; though it is uſual ro make Warrants to 
bring Offenders before him, or any other 'Ju- 
ſtice of the County, Cc. If a Juſtice grants any 
Warrant beyond his Authority, the Officer muſt 
obey; but not if it be where the Juſtice hath no 
Authority: - Juſtices may not intermeddle with 
Property; if they do, it is actionable. But Ju- 
ſtices of Peace may make and perſwade an Agree- 
ment in Petty Quarrels and Breaches of the Peace, 
where the King is not intitled to a Fine: Though 
they may not compound Offences ; or take Money 
for making Agreements. 5 Reg. 60. Noy 103. 
3 Salk, 217. | 
Juſtices ſhall not be regularly puniſhed for any 
Thing done by them in Seſſions as Judges: And if 
a Juſtice of Peace be ſued for any Thing done 
in his Office, he may plead the general Iſſue, 
and give the Special Matter in Evidence ; and if 
a Verdict goes for him, or the Plaintift be non- 
ſuit, he ſhall have douhle Coſts. Though Juſtices 
of Peace may be indicted for taking Money, or. 
any corrupt Practice: And if a Juſtice of Peace 
is guilty of any Miſdemeanor in his Office, Infor- 
mation lies againſt him in B. R. where he ſhall be 
puniſbed by Fine and Impriſonment. Alſo for 
Contempt of Laws, &c. Attachment may be had 
againſt Juſtices of Peace out of the King's Bench, 
on Motion of the Attorney General, &c. Stat. 
21 Jac. 1. 1 Keb. 727. Sid. 192. | 

The particular Power of Juitices by the Statvtes 
relates to Alehouſes, Apprentices, Artificers, Bad- 
gers, Bail, Bakers, Bankrupts, Baſtards, Bebaviour, 
1 | Brewers, 


"i 
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Brewers, Bricks. and Tiles, Bridges, Buggery, 
Burglary, Burials, Burning of Houſes, Butchers, 
Callico, Candles, Carriers, Certiorari's, Church 
and Church-wardens, Clipping and Coining, Clo- 
thiers, Coals, Coffee, Conſtables, Conventicles, 
Corn, Cottages, County-Court, Curriers, Cuſtoms. 
Deer-Stealers, Diſſenters, Diſtillers, Drunkennels, 
Dyers, Exciſe, falſe Tokens, Felony, Fiſh, Forci- 
ble Entry, Foreſtallers, Fuel, Game and Gaming, 
Gaols, Goldſmiths, Gunpowder, Hackney Coaches, 
Hawkers and Pedlars, Hay, Hedge-breakers, High- 
ways, Hops, Horſe-ſtealing, Houſes of Correction, 
Hue and Cry, Informers, Juries, Labougers, Lea- 
ther, Lights, Lords Day, Lotteries, Malt, Non- 
conformiſts. Oaths, Papiſts, Parliament, Perjury, 
Pewter, Plague, Poor, Poſt-Letters, Purveyance, 
Quakers, Rapes, Recognizances, Recuſants, Reli- 
gion, Riots, Robbery, Sacrament, Salt, Scaven- 

rs, Schoolmatlers, Seamen, Servants, Sewers, 
Ships, Shoe-makers, Silkthrowers, Soldiers, $quibs, 
Stamp-Duty, Swearing, Taxes, Taylors, Tithes, 
Tobacco, I reaſon, Frophy-Money, Vagrants, 
Victuallers, Wages, Warrens, Watch, Watermen, 
Weights and Meaſures, Windows, Wine, Wood- 
Stealers, Wool, Wrecks, Cc. See Nelſ. Juſt. and 
Modern Juſt. | 

And there are Juſtices of Peace within Liber- 
ties, who are ſuch in Cities and other Corporate 
Towns, as the others are for the County; and 
their Authority is all one within their ſeveral Ter- 
ritories and Precincts, having beſides, the Aſſiſe of 
Ale and Beer, Wood, Vietuals, &c. 27 H._8. 
c. 25. . 


The 
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The Oath of 4 Juſtice of Peace. 


c OU fhall ſwear, That in the Office of 
c a Juſtice of Peace, in and for the Coun- 
ty of, &c. in all and every the Articles in his 


* Majeſty's Commiſſion enjoined and to you di- 
* rected, you will do equal Right to the Rich and 
Poor, according to your Knowledge, and the 


Laws and Statutes of this Realm; you ſhall 
not be Counſel to any Perſon, in any Quarrel 
depending before you; you ſhall hold your Seſ- 
ſions according to the Directions of the Statutes 
in that Caſe made ; and you ſhall cauſe to be 
entered the Iſſues, Fines and Amercements that 
ſhall happen to be made, and all Forfeitures, 
without any Concealment, and ſend an Account 
of them to the King's Exchequer ; you ſhall not 
ſpare any one for Gift or other Cauſe, nor take 
any Thing for doing the Buſineſs of your Of- 
fice, but the Fees aud Allowances accuſtomed, 
and fiat by Acts of Parliament, &c. and in all 
Things you ſhall well and truly do and execute 
the Office of a Juſtice of Peace. 


c 
c 
c 
c 
c 
c 
. 
c 
c 
c 
c 
3 
C 
0 
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Ss help you God. 


J. A Conſtable is an Officer over a Hundred or 
in a Pariſh, for Preſervation of the Peace ; there 
being two Sorts of theſe Officers, High Conſta- 

bles, and Petty Conſtables. 
The Statute of Miucheſter, 13 Ed. 1. c. 6. ap- 
pron for Confervation of the Peace, two Con- 
bles in every Hundred, called High Conſta- 
bles; and Continuance of Time, and Increaſe of 
People 
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People and Offences, hath under theſe made others 
neceſſary in every Town, called Petty Conſtables ; 
which are of like Nature, but of inferior Autho- 
rity to the others, and are as it were Aſſiſtants to 
them: Alſo there are other Officers in Towns 
and Pariſhes, as Headboroughs, Tithingmen, @c. 
and where there is no Conſtable, their Duty is the 
ſame; but they ſeem generally to be for particular 
Boroughs, T ithings and Villages. Dale. 3. 

It is faid, Conſtables were Conſervators of the 
Peace before Juſtices of Peace were made; but- 
fome of our Law Books mention, that Conſtables 
were only ſubordinate Officers to the Conſervators 
of the Peace, as they are now to the Juſtices. In 

Places where Headboroughs are appointed, they 
are a Kind of Conſtables, though Conſtables are 
the principal Officers; and there are fome Things 
which a Conſtable has Power to do, that Head- 
boroughs and Tithingmen cannot intermeddle 
with: Indeed in the Abſence of the Conftable, 
they are chiefly to attend the Service of the Of- 
fice; and in a Town or Pariſh, having no other 
Pariſh Officer, the Tithingman, Cc. is in effect 
the Conſtable of the Place. Dalt. 3. Owen 105. 

Anciently High and Petty Conſtables were ap- 
pointed by the Sheriff in his Tourn, and ſworn 
there, as well as in the Leet: A Conſtable of 
common Right is to be choſen by the Jury in the 
Court-Leet; and if he be preſent, and refuſe to 
be ſworn in his Office, the Steward may fine him: 
If he is abſent when elected, he ſhall be ſworn 
before Juſtices of Peace; and then if ſuch Con- 
ſtable refuſe to be ſworn, and to take upon him 
the Office, the Homage muſt preſent his Refuſal 
at the next Court, and there he ſhall be amerced. 


At the Court-Leet a High Conftable may be 7 * 
en 
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ſen by the Steward, on Preſeatment of the Jury, 
where Cuſtom warrants it; but where ſuch Courts 
are not kept, or there is a Neglect in chuſing him, 
the Juſtices at their Quarter-Seſſions may chuſe and 
ſwear a High Conſtable: And he may be ſworn 
out of Seſſions, by Warrant from thence. Mich. 
21 Car. 1. 1 Salk. 175. Mod. Juſt. 133. 

If Conſtables, Headboroughs, c. die, or go 
out of the Pariſh, or in caſe of Refuſal co ſerve 


the Office, two Juſtices of Peace are to ſwear 


new ones, till the Lord of the Manor hold a 
Court-Leet, or until the next Quarter-Seſſions, and 
then the Steward or Juſtices may either approve 
of them, or appoint ethers to continue in for one 
Year; and if any of them continue above a Year, 
the Juſtices of Peace may diſcharge them, and pur 
in others until the Lord of the Manor holds a 
Court. Stat. 13 @ 14 Car. 2. c. 12. 

All Conſtables are appointed yearly : The High 
Conſtables are now generally choſen and ſworn by 
the Juſtices in their Seſſions; and Petty Conſtables 
and Tithingmen, in each Town, Pariſh or Vill, 
and Choice of them properly belongs to the Court- 
Leet; but they may be elected by the Pariſhioners, 
and ſworn by a Juſtice, c. who on juſt Cauſe 
may remove them, A Village having no Conſta- 
ble, the Juſtices of Peace, by Order of Seflions, 
appointed one to ſerve there; for Juſtices have 
always exerciſed a Power of appointing Conſta- 
bles: And they are Officers to-the Juſtices of 
Peace, as the Sheriff is to the Court of King's 
Bench. 4 Inſt. 267. 1 Salk. 175, 176. | 

The Perſons elected to this Office ought to be 
Men of Honeſty, Knowledge and Ability; not 
Infants, Lunaticks, Cc. and they are to be Men 
of Subſtance, and not of the meaner Sort, alſo 
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all be reſident where choſen ; and if they be 


not thus qualified, upon Complaint, two Juſtices 
may appoint other Perſons. But Phyſicians, Apo- 


thecaries, Cc. are excuſed by Statute from bearing 


the Office of Conſtable, or other Pariſh-Offices ; 
And Juſtices of Peace, Attornies and Officers of 


the Courts at Myſtminſter, Barriſters at Law, &c. 


are privileged from ſerving this Office; and poor, 
old, flick and decrepit Perſons, are exempted from 
it. 8 Rep. 41. 5 Mod. 96. 2 Hawk. P. C. 63. 
A Conſtable may make a Deputy; but the Con- 
ſtable is anſwerable for him, and the Deputy 
muſt be ſworn: And Conſtables may appoint a 


Deputy, or Perſon to execute a Warrant, when 


by reaſon of Sickneſs, &c. they cannot do it them- 
ſelves. Diſſenters choſen to the Office of Con- 


ſtable, c. ſcrupling to take the Oaths, are to 


make Deputies for the Execution of the Office, 
who ſhall comply with the Law in this Behalf: 
And a Woman made Conſtable, by Virtue of a 
Cuſtom, that the Inhabitants of a Town ſhall 


ſerve by Turns, on Account of their Eftates or 


Houſes, may hire one to execute the Office for 


her, and the Cuſtom is good. Sid.355. 2 Hawk. 


63. 1 W.& M. c. 18. 

+ The Office of a High Conſtable conſiſts in theſe 
Things: He hath the Dire&ion of the Petty Con- 
ſtables, Headboroughs and Tithingmen within 
his Hundred. In general, his Duty is to keep 
the Peace, and apprehend Felons, Rioters, Cc. 
He is to make Hue and Cry after. Felons ; -and 
take Care that the Watch be duly kept in his Hun- 
dred ; and that the Statutes for puniſhing Rogues 
and Vagrants be put in Execution. He onght-to 


preſent unlawful Gaming, Tippling and Drunken- 


neſs, Bloodſhed, Affrays, &*c. He is to execute 
EL I Warrants 


% 
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Warrants and Precepts directed to him by Juſtices 
of the Peace; and make Returns to the Seſſions 
of the Juſtices to all the Articles contained in 
his Oath, or that concern his Office; and he is to 
iſſue his Precept to the Petty Conſtables, to make 
Preſentmetits of Offences, and cauſe them to make 
their Returns; alſo to prepare Liſts of Jurors, 
levy Gaol- Money, &c. Dalt. c. 28. 

He ſhall return all Viduallers and Alehouſe- 
keepers that are unlicenſed ; and ſuch Perſons as 
entertain Inmates in Houſes, who are likely to 
be chargeable to Pariſhes : He muſt preſent the 
Defaults of Petty Conſtables, Headboroughs, c. 
that neglect to apprehend Rogues, Vagrants, and 
idle Perſons, ' Whores, Night-walkers, Mothers of 
"Baſtard Children like to be a Charge to their Pa- 
riſhes, &c. And alſo all Defects of Highways and 
Bridges, and the Names of thoſe who ought to 
repair them; Scavengers that neglect thgir Du- 
ty; and ail common Nuſances in Streets and High- 
ways; Bakers who ſell their Bread under Weight; 
Brewers ſelling Beer to unlicenſed: Alehouſes or 
Victualliug-Houſes; Foreſtallers of Markets, In- 
gtoſſers and Regrators, Cc. At every Quarter- 
Seſſions High Conſtables are to pay to the Collec- 
tors appointed, and the Treaſurer of the Coun- 
ty, all ſuch Money as hath been levied and re- 
ceived by them of the Church-wardens of Pa- 
riſnes for the Relief of Poor in Priſons and Hoſ- 
pitals, & c. And they are to pay Petty Conſtables 
| Allowances for paſſing Vagrants, taking the Certi- 
ficates and their Receipts, which ſhall be allowed 
in their Account by the Treaſurer of the County: 
Dalt. 28. Lamb. 125. Stat. 14 @ 43 Elix. 12 
Ann. | | 

By 
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By an old Statute, the High Conſtable may 
determine Complaints of Clothiers and their Spin- 
ners, and other Labourers, relating to not pay- 
ing Wages in ready Money, c. which is liable 
to a Forfeiture of three times the Value of the 
Wages: And he may enter into any Place to 
ſearch for Tenters and Ropes, &c. for ſtretching of 
Cloth; and if he finds any, he may ſeize and de- 
face them, Cc. And Perſons reſiſting the Con- 
ſtable, to forfeit 10/, Stat. 4 Ed. 4 39 Eliz. 
6. 0 12491 
The Duty and Office of Petty Conſtables, in 
their ſeveral Towns, Pariſhes, Cc. is generally 
much the ſame as the High Conſtable's in his 
Hundred: Theſe Officers are to keep the Peace; 
and as Conſervators thereof, they may command 
Affrayers to depart, &c. and not ceaſing, but ma- 
king Reſiſtance, may put them in the Stocks, *till 
they can carry them before ſome Juſtice, or to the 
Gaol; and may break into a Houſe to ſee the 
Peace kept; make freſh Purſuit into another 
County, c. They may command all Perſons to 
aſſiſt them, to prevent a Breach of the Peace; 
juſtify Beating another, if aſſaulted ; and if they 
happen to be killed doing their Duty, it will be 
taken to be Premeditated Murder: They may, 
- without any Warrant from a Juſtice of Peace, take 
into Cuſtody any Perſons whom they ſee commit- 
ting a Felony, or Breach of the Peace; tho' if it 
be out of their Sight, as where a Perſon is ſeized 
by another, Cc. they may not do it without a 
Juſtices Warrant. And a Conſtable cannot de- 
tain a Man at his Pleaſure, but only ſtay him 
to bring him before a Juſtice, to be examined and 
committed, &c. Dalt. c. 1, 8, Lamb. 126, 141. 


H. P. C. 135. 8 Leon. 307. 


And 
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And Part of the Office of Conſtables is At- 
tendance upon Judges of Aſſize, Juſtices of Peace 
at their General and Special Seſſions, and other 
Meetings, to execute Warrants, and preſent Offen- 
ces upon Oath; and they muſt attend at Courts 
Leet, and on Coroners, for executing Warrants, 
Cc. Petty Conſtables are to execute the Warrants 
of Juſtices, and not diſpute it where the Juſtice 
bath Juriſdiction, and the Warrant is lawful : And 
being ſworn Officers, they need not ſhew their 
Warrants when they come to arreſt any one. 
But if the Juſtice's Warrant doth not ſer forth 
the ſpecial Matter therein, it is unlawful; and if 
a Juſtice of Peace ſends a Wartant to a Conſtable 
to take up one for Slander, &c. the Juſtice ha- 
ving no Juriſdiction in ſuch Caſes, the Conftable 
ought not to execute it; if he does, he is liable 
to Action of falſe Impriſonment. 10 Rep. 76. 2 
Inſt. 291. 2 Danv. Abr. 148. 25 

As the Conſtable is the proper Officer to a 
Juſtice of Peace, and bound to execute his law- 
ful Warrants; if a Warrant be directed to any 
Conſtable by Name, commanding him to execute 
the ſame, though he is not compellable to go 
out of his own Pariſh, yet he may if he will, 
and execute it in any Place in the County, and 
ſhall be juſtified by the Warrant for his ſo doing; 
but if the Warrant is directed to all Conſtables, 


Cc. generally, no Conſtable can make Execution 


of it out of his Precinct. 1 Salk. 175. 


By Warrant from a Juſtice, a Conſtable ſhall 


ſell the Goods of an Offender apprehended to 
diſcharge the Expence of carrying him to Gaol : 
If he hath no Goods, then the Town, where he 
was taken, muſt be at the Expence; and the 
Conſtable, with three or four of the principal In- 

Ee habitants, 
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habitants, may impoſe a Tax on every Inhabi- 
tant, &c. which being allowed by a Juſtice of 


Peace, the Conſtable by his Warrant may levy it: 


Ard if the Inhabitants refuſe to make a Rate, 
two Juſtices may by their Warrant compel them 
to it. Fat. 3 Fac. I. c. 10. 

Conſtables, Headboroughs, &c. having laid 
out Money in their Offices, they and the Inhabi- 
tants may tax all Perſons chargeable by the 43 
Eliz. c. 2. concerning the Poor, as every Occupier 
of Land, &c. which Rate being confirmed by two 

uſtices, the Conſtables may levy it by Diftrefs and 
Sale of Goods, c. Conſtables ſued may plead 
the General Iſſue, and give the ſpecial Matter in 
Evidence, for any Thing done in their Offices. 
And if a Conſtable doth not his Duty, he may be 
indicted and fined by the Juſtices of Peace. 21 Fac. 
£61. - 13D RET 45 
And the Duty of Conſtables under particular 


Heads, extends to Affrays, Alehouſes, Arms, Ar- 


reſts, Artificers, Bakers, Baſtardy, Bawdy-Houſes, 
Bridges, Butter, Buttons, Carriages, Cattle, Clo- 
thiers, Coals, Conventicles, Cuſtoms, Deer-ftealing, 
Deſerters, Diſtillers, Diſtreſs, Drunkenneſs, Dyers, 
Eſcapes, Exciſe, Felons, Fiſh, Forcible Entry, 
Foreſtallers, Game, Gaming, Gaol and Gaolers, 
Gun-powder, Hawkers, Hay-market, Hedge brea- 
kers, Highways, Horſes, Hue and Cry, Inns, Ju- 
ries, Labourers, Land-Tax, Malſters, Meaſures; 
Militia, Night-walkers, "Orchards robbed, Phyfi- 
cians, Plague, Popiſh Recuſanrs, Poſt-Letters, Pre- 
ſentments, Priſons, Prifoners, Riots, Rogues, Rob- 
bery, - Sabbath, Servants, Shoe-makers, Soldiers, - 
Swearing, Taylors, Tithes, Tobacco, Vagrants, 
Watch, Warrants, Weights, Wreck, Cc. See 
Comp. Pariſh-Officer 7 Edit. 2 — 

Under 
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Under all which Heads above, the Conſtable's 
Buſineſs is chiefly in ſerving Warrants, making 
Commirmetits, and levying Penalties, &*c. by Or- 
der of Juſtices © | 90 


Te uſual Oath. of a Conſtable. 


" O U ſhall well and truly ferve our Sove- 
54 reign Lord the King, and the Lord of 

© this Leet, (if appointed in the Court-Leet) in 
© the Office of a Conſtable, in and ſor the Hun- 
© dred of A. or Pariſh of, &c. until you be there- 
of difcharged, according to due Courfe of Law, 
or for the Year enſuing, and until another ſhall 
© be ſworn in your Room: You. ſhall from Time 
© to Time well and truly do and execute all Things 


belonging to the ſaid Office, according to the 


* beſt of your Knowledge. A 
age wp So help you God. 


Formerly Conſtables were ſworn to the ſeveral 
moſt conſiderable Articles relating to their Duty 
and Office, in the following Manner: 


The ancient Oath of a High Conſtable. 


IXO ſhall ſwear, That you mall well and 
5 truly ſerve our Sovereigh Lord the King, 
© in the Office of a Conſtable: You fflall ſee and 
© cauſe the Peace to be well and truly kept and 
© preſerved, ſo far as in your Power lieth. You 
- © ſhall arreſt all ſuch Perſons as in your Sight or 
© Preſence ſhall ride, or go armed' offenſively, or 
ſhall commit or make any Riot, Affray, or any 
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othet Breach of his Majeſty's Peace. You ſhall 
do your | beſt Endeavour, upon Complaiut to 
you made, to apprehend all Felons, and Rioters, 
or Perſons riotouſly aſſembled ; and if any ſuch 
Offenders ſhall make Reſiſtance with Force, you 
ſhall levy Hue and Cry, and ſhall purſue them 
'till they be taken, You ſhall alſo do your beſt 
Endeavour, that the Watch in and about your 
Hundred be duly kept for the apprehending ob 
Vagabonds, Rogues, r Eaves · drop- 
pers, Scouts, and other ſuſpected Perſons, and of 
ſuch as go armed, and the like. And that Hue 


and Cry be duly raiſed and purſued, according 


to the Statute of Vincheſter, againſt Murderers, 
Thieves, and other Felons. And that the Sta- 
tutes made for puniſhing Rogues, Vagrants, and 
ſuch other idle Perſons, as come within your 
Bounds and Limits, be duly put in Execution. 
You ſhall have a watchful Eye upon ſuch Per- 
ſons as ſhall maintain or keep any common 
Houſe, or Place where any unlawful Game is or 
ſhall be uſed: As alſo on ſuch that ſhall ſre- 
quent ſuch Places, or ſhall uſe. or exerciſe any 
unlawful Games there or elſewhere, contrary to 
the Statutes. At your Seffions, the Aſſizes or 
Leets you ſhall preſent all and every the Offen- 
ces done contrary to the Statutes of the iſt, 
4th. and 21ſt of James I. to reſtrain the inor- 
dinate haunting and tippling in Inns, Alehouſes, 
and other victualling Houſes, and for the re- 
preſſing of Drunkenneſs. You ſhall there like- 
wiſe true Preſentment make of all Blood-ſbed- 
dings, Affrays, Out-cries, Reſcous's, and other 
Oftences committed or done againſt . the Peace 
within your Limits. You ſhall once every Vear, 
during your Office, preſent at the aan, 4 

| © ions 
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© fions all Popiſh Recuſants within your Liberty, 
and their Children above nine Years old, and 
© their Servants, (viz. their monthly Abſence from 
the Church) 3 James I. cap. 4. You ſhall well 
and duly execute all Precepts and Warrants to 
© you directed from the Juſtices of the Peace of 
the County, or ſuperior Officers. In Time of 
© Hay or Corn Harveſt, upon Requeſt, you ſhall 
© cauſe all Perſons fit, to ſerve by the Day, for the 
Mowing, Reaping, or getting in of Corn or Hay. 
You, ſhall in Eaſter Week, (now the 26 Decem- 
ber) cauſe the Pariſhioners of the Pariſhes wich- 
in your Liberty to chuſe Surveyors for mending 
the Highways, Cc. And you ſhall well and du- 
* ly, according to your Knowledge, Power and 
© Ability, do and execute all other Things belong- 
ing to the Office and Duty of a Conſtable, fo 
long as you ſhall continue in the ſaid Office. 

6 So help you God. 


" = ET 


The ancient Oath 4 a Petty Conſtable, 
"4 


a OU ſhall ſwear, that you will well and 
I truly execute the Office of a Petty Con- 
© ſtable, (Tithingman, or. Headborough) of and 
* for the Pariſh of, &c. His Majeſty's Peace you 
* ſhall keep, and ſee it kept by others, as much 
© as in you lieth; in the Preſence of the High 
* Conſtable, you ſhall be aiding and aſſiſting to 
* him; and in his Abſence you ſhall exerciſe his 
Office, according to your Power and Knowledge, 
£ *till another be choſen in your Place, or you 
* be legally diſcharged” 


So help you God. 
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Of Publick Offences committed a- 
gainſt the King and the People, 
and their Puniſhment, 


' A N_ Offence is a Crime or Fault laid to a 

Man's Charge, which. may afte& the Life, 
Fortune or Poſſeſſions of another; or it. is an Act 
committed againſt a Law, arid puniſhable by it: 
And Offences are various and many; but the moſt 
common and publick ones are theſe, 


1. High Treaſon. 6. Robbery. 

2. Petit Treaſon. ( JV. Rape. 

3. Murder. Crimes 8. Sodomy. 

4. Felony. „. Forgery- 

5, Burglary. 10. Perjury, &c. 


— 


' Treaſon is defined to, be an Offence. committed 
againſt the Security of the King and Kingdom : 
At Common Law there were different Opinions 
concerning High Treaſon, and before the Statute 
25 Ed. 3. it was a very uncertain Crime; for the 
killing of the King's Brother, or even his Meſſen- 
ger, was taken to be included in it; ſo when 
Acts tended to diminiſh the Dignity of the Crown, 
and where a Man grew popular, this was conſtrued 
to be incroaching Royal Power, and held to be 
Treaſon : But 5 the making that AQ, there 
can be no Conſtructive Treaſon. 1 Hawk, 34: g 
| O 
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The Treaſons by the above-mentioned Statute 
I ſhall divide into, 15 


1. High Treaſon againſt the King and Queen's 
Perſon, &c. and the Crown, 
2, Treaſon in Levying War againſt the King 
in his Realm. | 
3. By Adhering 'ts the King's Enemies, with- 
in the Realm, or aiding them elſewhere. 
4. In violating or deflowering the Queen, or 
the King's eldeſt Daughter. | 
5. By Counterſeiting the King's Great or 
Privy Seal, or his Money. 


1. By the Statute 25 Ed. 3. c. 2. To com- 
paſs or imagine the Death of the King, Queen, 
or their eldeſt Son and Heir, is High Treaſon: 
Though it muſt be manifeſted by ſome Overt Act; 
as by providing Arms to do it, conſulting to levy 
War againſt him, writing Letters to excite others 
to. join therein, aſſembling Perſons in-- order to 
impriſon or depole'the- King, or to get him into 
their Power, Oc. theſe Acts are ſufficient to prove 
that one compaſſed or imagined the Death of the 
King, and to make a Man guilty of High Treaſon, 
3 Inſt. 6, 12. HY | Ain & 

It was formerly held that compaſſing by bare 
Words, is not an Oveft-Act to make-this Crime 
Treaſon ; but it hath. been adjudged,-that Words 
are an Overt-Act: Such deliberate Words as ſhe w 
a direct Purpoſe againſt the King's Life,” will a- 
mount to an Overt-Act of compaſſing or imagin- 
ing the King's Death; for as the compaſſing or 
imagining the Death of the King is the Treaſon, 
Words are the moſt natural Way of expreſſing 
the Imagination of the Heart, and may be good 
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Evidence of it: And any external Act, which may 
be a Manifeſtation of ſuch Imagination, is an 


Overt-Act. But if Words are ſet down in Wri- 


ting, and kept privately in a Man's Cloſet, they 
are no Overt-Act of Treafon, except the Words 
are publiſhed. Cro. Car. 242. 1 Hawk. P. C. 40, 
41. Kel. 20. | i n 

Words of Per ſuaſion to kill the King, are Overt 
Acts of compa ſſing his Death; and it is held, that 
he who intendeth by Force to preſcribe Laws to 
the King, and to reſtrain him of his Power, doth 
intend to deprive him of his Crown and Life ; 
that if a Man be ignorant of the Intention of thoſe 
who take up Arms againſt the King, if he joins 
in any Action with them, he is guilty of Trea- 


fon: And that the Law judges every Rebellion 


to be a Plot againſt the King's Life, and a Depo- 
ſing him; becauſe a Rebel would not ſaffer that 
King to reign and. live, who will puniſh him for 
Rebellion. Moor 620. 2 Salt. 3. 
To ſay the King is a Pagiſt, or that he intends 
to introduce Popery; - intending Death or bodily 


Harm, or a Reſtraint of the King's Perſon ; or to 


incite an Invaſion, &c. and ſuch Intentions de- 
clared by Printing, Writing or Speaking, the Of- 
fenders ſhall be adjudged Traitors. Stat. 13 Car. 2. 
And if any Perſon ſhall malicioufly, by Writing or 
Printing, affirm that the King is not lawful King; 
or that the pretended Prince of Wales, &c. hath 
any Title to the Crown, he ſhall be guilty of Trea- 
fon : And hindering any one, who is next in Suc- 
ceſſion, from coming to the ſame, is High Treaſon, 
by _ Statutes 12 N. 3. 1 & 2 Ann. 406 5 
Ibid. bY his n 15 RH 

Under the Head of compaſſing and imagining 


the King's Death, Intention of Treaſon proved by 


Circum- 
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Circumſtances is puniſhed as High Treaſon; and 
Men's Actions are governed by their Intentions, 
Cc. 5 Mod. 206. 

2. To levy War againſt the King in his Realm 
is — 2 Treaſon, by the Statute of Ed. III. and 
was ſo at Common Law. But, as in Caſes of 
Treaſon, there muſt be an Overt-Act; a Conſpi- 
racy or Compaſling to levy War is no Overt-A&, 
unleſs a War is actually levied ; though if a War 
be levied, then the Conſpirators are all Traitors, 
altho? they are not in Arms: And a Conſpiracy to 
levy War, will be Evidence of an Overt-A& for 
compaſſing the King's Death; but if the Charge 
in an Indictment be for levying War only, it muſt 
be proved that a War was levied, to bring the 
Offender under this Clauſe of the Statute. 3 Inſt. 
8. 9. 2. G4 oO EET 
| Perſons railing Forces for any publick End or 
Purpoſe, and putting themſelves in a Poſture of 
War, by chuſing Leaders, and reſiſting Conſtables, 
or the Guards, Ce. is High Treaſon: Andzthoſe 
who make an Inſurrection in order to redreſs a 
publick Grievance, whether it be a Real or Pre- 
tended one, are ſaid to levy War againſt the King, 
though they have no direct Deſign againſt his Per- 
ſon. Where great Numbers by Force endeavour 
to remove certain Perſons from the King, or to 
lay violent Hands on -a Privy Counſellor, or re- 
venge themſelves againſt a Magiſtrate for execu- 
ting his Office; or to deliver Men out of Priſon, 
or reform Religion or the Law, to pull down all 
' Bawdy-Houſes, or throw down all Incloſures in 
general, &c. theſe Acts will be High Treaſon : 
But where a Number of Men riſe to remove a 
Grievance to their private Intereſt ; as to pull 
down a particular Incloſure, &c, they are only 


Rioters, 


426 Ok Publick Offentces. 
Rioters. Sid. 358. 3 Iuſt 9. Kel. 75. 1 Hawk. 
71 two or more conſpire to levy War, and one 
of them alone raiſes Forces; this ſhall be adjudged 
Treaſon in all. And not only ſuch as directly 
rebel and take up Arms againſt the King ; but 
alſo thole who in a violent Manner withſtand 
his lawful Authority, or attempt a Reformation 
of his Government, do levy War againſt him: 
And therefore to hold a Fort or Caſile againſt the 
King's Forces; or keep together armed Men in great 
Numbers, againſt the King's expreſs, Comniands, 
have been held Tręaſon- Dyer 98. ':3 Juſt. 10. 

But if where a Rebellion is broke out, Perſons 
join themſelves to Rebels, Cc. for. fear. of Death, 
and return the firſt; Opportunity, they are not 
guilty of this Offence. Kel. 76. 

3. To adhere to the King's Enemies within his 
Realm, or give them Aid in the Realm, or elſe- 
where, is Treaſon by the Statute: Here Adhe- 

rence may be proved by giving the King's Ene- 

mies Comfort or Relief, or being in Counſel with 
others to levy any ſeditious Wars; and the De- 
livery or Surrender of the King's Caliles or Forts, 
by the Captains thereof, to the King's Enemy, 
within the Realm or without, for Reward, Cc. 
is an Adhering to the King's Enemies, and High 
T reaſon by 25 Ed. 3 

It has been adjudged, that Adhesing to the 
King's Enemies is an Adhering againſt him; and 
this Adhering to the Enemies of the King out of 
the Realm will be Freaſon: One who was be- 
yond Sea, having ſolicited a foreign Prince to in- 
vade the Kingdom, was held guilty of High Trea- 
ſon, and triable by the Stat. 25 H. 8. But Adhe- 
rence out of the Realm muſt be alledged in _ | 

Place 
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Place in England, 3 Inſt. 10. H. P. C. 14. Dyer 
298. | 
Subjekts of the King, in open War, or Rebel- 
lion, are not the King's Enemies, but Traitors ; 
and if a Subject join with a foreign Enemy, and 
come into England with him; if he be taken Pri- 
ſoner, he ſhall not be ranſomed or proceeded a- 
gainſt as an Enemy, but as a Traitor to the King: 
But an Enemy coming in open Hoſtility into this 
Kingdom and taken, ſhall be either executed by 
Martial Law, or ranſomed ; for he cannot be in- 
dicted of Treaſon, becauſe he pever was within 
the Allegiance of the King. 3 Iuſt. 11.  _ 
When one knows that another hath committed 
Treaſan, and doth not reveal it to the King, or 
his Privy Council, or ſome Magiſtrate, that the Of- 
fender may be ſecured, Cc. it is High Treaſon 
by our ancient Law: But there muſt now be 
an Aſſent to ſome outward Act, to make conceal- 
ing it Treaſon. 3 Juſt. 138. If any Officer or 
Soldier of this Realm hold Correſpondence with 
any Rebel, or Enemy to the King; or fe them 
any Advice, Information by Letter, Meſſage, Cc. 
it is declared Treaſon by the Statute 2 & 3 
4. „ 

4. To violate and deflower the King's Wife, 
or his eldeſt Daughter unmarried, or the Wife of 
the King's eldeſt Son, are Treaſon within the 
Statute of K. Ed. III. Alſo Violating the Queen's 
Perſon, &c. was High Treaſon at Common Law, 
becauſe it deſtroyed the Certainty of the King's 
Iſſue, and conſequently raiſed Contention about 
the Succeſſion, N. P. C. 16. 

Not only Violating the Queen Conſort is High 
Treaſon, but alſo her yielding and conſenting to 
it is Treaſon in her; but this doth not extend to 
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a Queen Dowager: So likewiſe Violating the Wife 
of the Prince, it is Treaſon only during the Mar- 
riage. And the eldeſt Daughter of the King is 
ſuch a Daughter as is eldeſt not married at the 
Time of the Violation, which will be Treaſon, 
although there was an elder Daughter than her, 
who died without Iſſue; for now the Elder alive 
has a Right to the Inheritance of the Crown, 
upon a Failure of Iſſue Male. 3 Int. g. 

The Treaſon againſt the Queen's Life, mentioned 
in the Statute, muſt be alſo during the Coverture; 
and it extendeth not to a Dowager Queen. Ibid. 

5. To Counterfeit the King's Great Seal, Privy 
Seal, or his Money; or bring falſe Money into this 


Kingdom, counterfeited like the Money of Eng- 


land, to make Payment therewith in Deceit of 
the King and his People, theſe are High Treaſon 
by the Statute of Eg. 3. | 
As to Counterfeiting the King's Seal, it was 
Treaſon by the Common Law; and the Statute 
25 Ed. 3. mentions only the Great Seal and 
Privy Seal; for the Counterfeiting of the Sign 
Manual, or Privy Signet, is yot Treaſon within 
that Act; but by 1 & 2 P. & M. Thoſe who aid 
and conſent to the counterfeiting of the Great 
Seal, are equally guilty with the Actors; but an In- 
tent or going about to counterfeit the Great Seal, 
if it be not actually done, is not Treaſon ; there 
muſt be an actual Counterfeitjng, and it is to be 
like the King's Great Seal. '3 Jnſt.15. H. P. C. 18. 
And the fixing the Great Seal to a Patent, 
without Warrant, or raſing any Thing out of a 
Patent, and adding new Matter therein; or taki 
off the Wax impreſſed by the Great Seal from one 
Patent, and fixing it to another, are not within 
this Law: But here, tho* this be not a Counter- 
feiting 
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ſeiting, it has been adjudged a Miſpriſion of Trea- 
ſon of the higheſt Degree. 3 Inſt. 16. Kel. 80. 
At Common Law, Forging of the Kings Mo- 
ney was Treaſon ; as Counterfeiting it is by the 
Stat. 25 Ed. 3. And Forging or Counterfeiting 
foreign Money made current here by Proclama- 


tion, is likewiſe High Treaſon by 1 Mar. c. G. 
And as thoſe Perſons that coin Money without 


the King's Authority are guilty of Treaſon ; ſo 
are thoſe who have Authority to do it, if they 
make it of greater Alloy, or leſs Weight, than 
they ought. In caſe of bringing counterfeit Mo- 
ney into this Kingdom, it muſt be actually coun- 
terfeited, according to the Likeneſs of Engliſb Mo- 
ney, and, is to be knowingly brought over from 
' ſome foreign Nation, not from any Place ſubje& 
to the Crown of England; and muſt be uttered 
in Payment. 3 Inst. 17. H. P. C. 20. 
All Trials for High Treaſon ſhall be according 
to the Courſe of the Common Law, and not o- 
therwiſe: But Treaſons committed out of the 
Realm, may be tried in B. R. as if the Offence 
had been done in the County of Middleſex ; allo 
they may be inquired of and tried in ſuch Coun- 
ty as the King thinks fir, &'c. Perſons indicted 
for Treaſon are to have a Copy of the Indictment 
five Days before Trial, to adviſe with : Counſel ; 
and ſhall be admitted to make a full Defence, by 
Counſel, Witneſſes, Cc. and there muſt be two 
lawful Witneſſes to the ſame Overt-AR, or two 
Acts of the ſame Treaſon, produced Face to Face, 
to make out the Treaſon againſt them. Stat. 35 
H. 8. 162 FP. & M. c. 10. 7W.s. c. 3. 


Petit Treaſon is where one out of Malice takes 
away the Life of a Subject to whom he owes 
ſpeci 
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fpecial Obedience ; and is called Petit Treaſon, in 
reſpe& to High Treaſon, which is againſt the 
King: It may be committed where a Servant Kills 
his Maſter, a Wife her Husband, or a Secular or 
Religious Perſon killeth his Prelate or Superior. 
And Aiders, Abettors and Procurers are within 
the Act: But if the Killing is upon a ſudden fal- 
ling out, or Se Defendendo, &c. it is not Petit 
Treaſon. 25 Ed. 3. c. 2. 3 Inſt 20. H. P. C. 24. 
This is a Crime committed againſt the Head, 
tho not againſt the Supreme Head; and if a Ser- 


vant kills his Miſtreſs, or the Wiſe of his. Maſter; 


ſhe is Maſter within: the Letter-of the Statute, 
and it will be Petit Treaſon. A Servant intend- 
ing to kill his Maſter, laid in wait for that Pur- 

ofe while he was his Servant, but did not do it 
till he had been à Year out of his Service; it was 
adjudged Petit Treaſon: And if a Servant procure 
another Perſon to kill his Maſter, and he kills him 
in the Servant's Preſence ; this is Petit-Treaſorf 
in the Servant, and Murder in the other; but if 
the Servant be abſent, he will be' only acceſſary to 
the Murder. 3 Iaſt. 20. Moor 91. H. P. C. 23. 

If a Wife and Stranger kill the Husband, it 
is Petit Treafon in the Wife, and Murder in the 
Stranger: And where a Wife and her Servant 
conſpire to kill the Husband; and the Servant a- 
lone in the Wife's Abſence killeth him; it ſhall be 
Petit Freafon in both. If the Wife procure a 
Servant to kill her Huiband, both are guilty of 


Petit Treaſon; and if a Stranger procures a Wife 


or Servant to kill the Husband 6r Maſter, he may 

be indicted as acceſſary to Petit Treaſon, Dalt. 

337. Crompt. 41. Dyer 128, 332. 

A Maid Servant and a Stranger conſpired to rob 

the Miſtreſs, and in the Night the Servant opened 
4 the 
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the Door, and let in the Stranger into the Houſe, 
who killed her Miſtreſs, ſhe lighting him to her 
Bed, but neither ſaying nor doing any Thing, 
only holding the Candle; and this was held Murs 
der in the Stranger, and Petit Treaſon i in the Ser- 
vant. Dyer 128. 
By our Law Petit Treaſon implies Murder, and 
is the higheſt Degree thereof: And it is ſaid that 
in Petit Treaſon two Witneſſes are required to 
the Indictment; but not to the Trial of it, for it 
is not within the Statute 7 W. 3. 2 Hawk, 258. 


Murder | is a wilful agid felonious Killing of 2 
Man, upon Malice forethought ; ſo as the Party 
wounded or hurt die within a Year and a Day: 
And if one dies in that Time, through diſorderly 
living, ir ſhall be no Excuſe, the Wounds will 
judged the Ros Cauſe of his Death. 3 

There are -many Ways of committing this Crime 
of Murder; as by Weapon, Poiſon, Crufhing, Brui- 
fing, Smothering, Strangling, —_ Cc. which 
I ſhall here treat of under, 


1. Murder done out of Malice prepenſed. 
2. Marſlaughter or Killing without Malice. 


3. Homicide or Killing Juſtifiable and Excu- 
fable. 


1. In Murder 'tis Malice makes the Crime; 
which is either expreſs, where it may be evident- 
ly proved there was former IIl-will, and the om 
ling is with a ſedate Mind, and formed Deſign 
doing it; or it is implied by Law, when one Sls 
another ſuddenly, having nothing to defend him - 
ſelf, as going over a Stile, and the I! ke.. He _ 

ot 
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doth a cruel and voluntary Act, whereby Death 
enſues, doth it of Malice prepenſed and Fore- 
thought, in the Eſteem of the Law: And if a 
Perſon in cool Blood maliciouſly and deliberately 
beats another in ſuch a Manner, beyond any ap- 
parent Intent of Chaſtiſement, that he dieth ; it 
is Murder by expreſs Malice. So where a Man 
executes his Revenge, on a ſudden Provocation, 
in ſuch a cruel Manner, with a dangerous Wea- 

n, as ſhews a malicious Intention to do Miſ- 
chief, and Death follows, tis Malice expreſs, 
from the Nature of the Fact. 3 Iuſt. 51. H. P. C. 
es, 227.4: 1. 

If one lays Poiſon to kill a certain Perfon, and 
another takes it, and dies; or if having Malice 
to a Man, ſtrikes or ſhoots at him, but miſſeth 
him and kills another Perſon ; theſe are Mur- 
der: And by Poiſoning, and where one killeth 
another without Provocation, Malice is implied. 
If one reſolves to kill the next Man he meets, 
and does kill him, it is Murder, though he knew 
him not; here Malice is implied againſt Mankind. 
Where two Perſons meet and fight, on a prece- 
dent Quarrel, and one is killed; or if a Perſon 
upon a ſudden Quarrel appears to be Maſter of 
his Temper, and kills another, it will be Murder : 
For when Perſons fight after a former Quarrel, it 
ſhall be preſumed to be out of Malice; andif two 
Men fall out in the Morning, and meet and fight 
in the Afternoon, if one of them is killed, this is 
Murder; their Aſter- meeting is of Malice. If two 
Perſons fight a Duel, upon ſome Quarrel precedent; 
and one of them be killed, both Principal and Se- 


conds are guilty of Murder. 3 Inſt. 5, 52. Kel. 


29. Plowd. 478. H. P. C51. 1 Hauk. 81. 


4 A 


Of Publick-Offences. 433 


A Man being provoked by Words or Geſtures, 


makes a Puſh at a Perſon before his Sword is 
drawn, and thereupon a Fight enſues, wherein he 
who made the Aſſault kills the other, this will 
be Murder ; but if he had made no Puſh *rill the 


other's Sword was drawn, it would have been 


only Manſhughter in the Perſon killing. And if 


one upon a, Quarrel with another tell him that he 


will not ſtrike firſt, but will give ſuch other a Pot 
of Ale to ſtrike him, and thereupon the other 
ſtrikes him, and he kills the other, he is guilty 
of Murder; this being only a Cover to bis mali- 
cious Intention, Kel. 55, 61. H. P. C. 48. 
Where a Perſon aſſaults another with Malice, 
altho he be afterwards driven by the other to the 
Wall, and kill him there in his own Defence, it 
is Murder in reſpe& of his firſt Intent: But if the 
Party aſſaulted fly to the Wall, and being till 
E kills the other, it is only Manſlaughter in 
is own Defence. If two having Malice fight, and 
the Servant of one of them, not knowing of the 
Malice, killeth the other, this is Murder in the 
Maſter, and but Manſlaughter in the Servant; 
though when there is a Conſpiracy to kill a Man, 
but no Malice againſt his Servant, if the Servant 
be ſlain, the Malice againſt the Maſter ſhall be 
conſtrued to extend to his Servant,. and killing 


the Servant is Murder. H. P. C. 47. Kel. 58, 129. 


Dyer 128. 

If two or more Perſons come together to da 
any unlawful Act, as to beat a Perſon, rob a Park, 
Cc. and one of them kills a Man, it is Murder 
in all that are preſent, aiding and aſſiſting, or that 
were ready to aid and aſſiſt; all will be ſaid to 
intend the Murder, and ſuch Perſons adjudged to 
be preſent that are in the ſame Houſe, though in 

Ff another 
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another Room, or in the ſame Park, though half a 
Mile off: When Perſons are doing an unlawful 
AR, the Law preſumes Malice; and ſo it is if 
Death happens, where ſeveral Perſons intend only 
2 Breach of the Peace, Cc. 3 Iuſt. 56. Dalt. 
344. Kel. 87, 116, 127. 

In caſe any Magiſtrate or Miniſter of Juſtice is 
killed in the Execution of his Office; a Sheriff, 
Conſtable or Watchman in doing of their Duty, 
or any other that comes in Aid of the King's Of- 
ficer; and if a Watchman be killed in ſtaying of 
88 ight-walkers, it is ſaid to be Murder: And here a 

erſon ſhall not come off by alledging that what 
he did was in a ſudden Aﬀray, Cc. Alfo where a 
Bailif is killed in executing a lawful Warrant, it 
is Murder; but if the Bailiff doth that which is 
unwafrantable, as if he break open a Door, or 
Window of a Houſe, Cc. to make any Arreſt in 
a Civil Caſe ; and where he hath no Authority, 
it is no Murder to kill him. 3 Inſt. 51. Kel. 60, 
128. H.P.C.46. Cro. Fac. 280. Cro. Car. 372. 
1 Hauk. 84, 86. 


Killing a Perfon endeavouring to part others 


fighting, though without any evil Intention a- 
gainſt him, is Murder: And if one who ſees a 
Murder-committed, doth not his beſt Endeavours 
to apprehend the Murderer ; or if where two are 
fighting; and others looking on do not endeavour 
to part them, if one is killed, the Lookers on 
may be indifted and fined. 3 Inſt. 53. Noy 50. 

2. Manſlaughter is the unlawful Killing a Man, 
without any prepenſed Malice; as when two Per- 


ſons meet, and upon ſome ſudden falling out, the - 
one kills the other. And this Crime is Felony, 


but for the firſt Time admits of Clergy. 
| a W . It 


ha, ">: Bn. 
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It muſt be on a ſudden Quarrel, where the 


Party guilty doth not appear to be Maſter of his 
Temper; by talking calmly upon the Quarrel, 
or afterwards in other Diſcourſe, whereby the 
Heat of Blood may be preſumed to be cooled : 
Therefore if two Perſons meet together, and in 
ſtriving for the Wall one of them ki'ls the other, 
this is Manſlaughter; ſo it is, if upon a ſudden 
Occaſion they had gone into the Fields, and fought, 
and one had killed the other; for all is one con- 
tinued Act of Paſſion, on the firſt ſudden Occa- 
ſion. Kel. 56. 3 Inſt. 51,55. A. P. C. 48. 


In Manſlaughter, the Killing is to be upon an 


immediate falling out, or on a juſt Provocation; 


and as to Provocations, no Treſpaſs, Breach of a 
Man's Word, or Affront by Words, Cc. will be 
thought a juſt Provocation to excuſe the Killin 
of another; Though if upon ill Words, as cal- 
ling another Son of a Whore, &c. both the Par- 
ties ſuddenly fight, and one of them kill the other, 
it will be but Manſlaughter; being done in a 
preſent Heat. And if one upon angry Words aſ- 
ſault another, by pulling him by the Noſe, and 
he that is aſſaulted draws his Sword, and imme- 
diately kills the other Party, this is only Man- 
ſlaughter; for the Peace was firſt broke by the 
Party killed, and here an Indignity was offered 
to the Slayer, from whence he might apprehend 
that there might be ſome farther Deſign againſt 
him. If a Man is taken in Adultery with another 
Perſon's Wife, and the Husband preſently kills 
the Adulterer; it is a juſt Provocation, and makes 
it Manſlaughter. Kel. 55, 131, 135. 1 Hauk. 82. 
1 Ventr. 158. 


D If 
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If it appears that one hath killed another, it 


ſhall be intended that he did it maliciouſly ;. un- 


leſs he can prove the contrary, that he did the 
Fact upon juſt Provocation, &c. And there is a 
* Manſlaughter puniſhable as Murder by the Statute 
1 Fac. 1. c. 8. which ordains, that if any Perſon 
ſhall ſtab. another, not having then a Weapon 
drawn, or not ſtriking firſt, ſo that he dies with- 
in ſix Months, although it were not of Malice 
or Fore-thought, it is Felony without Benefit of 
Clergy: But this doth not extend to Perſons ſtab- 
bing others by Misfortune, &c. with no Intent to 
commit Manſlzughter ; and the Act relates to the 
Party only that actually gave the Stroke, or 
ſtabbed the other, and not to thoſe who were aid- 
ing or abetting. H. P. C. 58, 266. | 

A Blow given, or Weapon drawn at any Time 
during the Quarrel, before the Thruſt or Stab, 
is within the Words of the Statute; and drawing 
out a Piſtol, and levying it at the Party killing, or 
throwing a Pot, Bottle, Cc. are within the E- 
quity of the Words, having a Weapon drawn : 
And the Perſon ſtabbing muſt be ſpecially indict- 
ed upon the Statute, ro be ouſted of Clergy ; 
though even then it is ſaid the Jury may find 
2 3 Lev. 255, 266. 

If a Man ſhoots off a Gun in a City, or pub- 
lick Highway, which muſt endanger the Life of 
ſome Perſon, and one is killed, it is Manſlaughter 
by the Common Law; and if a Perſon throw 
a Stone over a Wall in a Place where People of- 
ten reſort, or at another in Play, and kill any 
one, if it be done without an evil Intention, it 
is Manſlaughter; if with an evil Intention to 
hurt, Murder. A Man ſhoots at the Tame Fowl 
of another, which is an unlawful Act, and kills 
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a Stander-by, it is Murder: If he be ſhooting at 
Wild Fowl, Hare, c. and not qualified to keep 


a Gun or to kill Game, *tis Manſlaughter ; and 
where he is qualified to keep a Gun, it is only 
Chancemedley. 3 Inſt. 56, 57. 

3. There is a Homicide or Killing juſtifiable; as 
if a Perſon attempt to commit Murder, Robbery, 
or other Felony, a Man or any of his Servants, 

may lawfully kill him: And where one in Poſ- 
ſeſſion of a Room in a publick Houſe, kills an- 
other who attempts to turn him out of it; the 
Killing the Aſſailant hath been held to be juſti- 
fiable. Alſo if a Woman kill a Man attempting 


to raviſh her, it is juſtifiable to do it. 2 Inſt.3 16. 


H. P. C. 39. Kel. 51. 1 Hawk. 83. 

Thoſe who are ingaged in a Riot, &c. ſtanding 
in Oppoſition to a Juſtice's Command, or lawful 
Warrant, or if Treſpaſſers in a Foreſt, or Park, 
will not ſurrender, but defend themſelves; if a 
Felon will not ſuffer himſelf to be arreſted, and 
refuſes to obey an Arreſt on lawful Warrant; or if 
a Felon purſued upon Hue and Cry, flies for it; 
where a Priſoner aſſaults thoſe that conduct him 


to Gaol, or bis Gaoler in endeavouring to eſcape "= 


or a Perſon arreſted reſiſts the Sheriff, &c. the 

Killing theſe is juſtifiable : But this is underſtood 

when an Offender on an Arreſt cannot be taken 

without Killing, Cc. 3 Inſt. 56, 221. H. P. C. 
Kel. 28. 

The Homicide or Killing excuſable, is where a 
Man kills another meerly in his own Defence; 
and this muſt be upon an unavoidable Neceſſity, 
when it is called ſe Defendendo. Here Malice is 
not to be coloured under Pretence of Neceſſity, if 
it be, it is Murder. 3 Inſt. 220. Bac. Max. 25. 
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Trials for Myrder are to be in the County where 
the Fact was committed, by the Common Law: 
Though on an Indictment being found againſt a 
Perſon in the proper County; by ſpecial Commiſ- 
ſion it may be heard and determined in any o- 
ther County. And Offenders for Murder, and 
Acceſſaries being indicted, may be arraigned at a- 
ny Time within the Year, at the King's Suit; 
and if the Principal or Acceſſory be acquit, yer 
the Juſtices ſhall not ſuffer them to go at large, 


but either remand them to Priſon, or let them be 
' bailed, until a Year and Day be out, allowed for 


an Appeal. Cro. Car, 247. 3 Inſt. 27. 3 H. 7. 
C. I. 

And an Appeal of Murder is always at the Suit 
of the Subject, brought by a Party intereſted in 


the Perſon killed; and may be had by the Heir 


Male for the Death of his Anceſtor, or by a Wife 
for the Death of her Husband, &'c. 1 Iuſt. 287. 
2 Inſt. 318, "ZR au. 


Felony is a Crime committed with a fell, fierce 


or bitter Mind; and was antiently every Capital 


Offence, perpetrated with an evil Intention : For 
all Capital Crimes by the Common Law came ge- 
nerally under the Title of Felony. We now ac- 
count any Offence Felony, that is in Degree next 
next Petit Treaſon; and this Crime I ſhall reduce 
to the Heads of, | 


I. Felony by the Common Law. 
2. Larceny and Felony in ſtealing Goods, 
3. Felonies by Statutes, 


a: 7 Felony by the Common Law, is againſt the 
Life of a Man; as Murder, Manſlaughter, Felo de 


fe 
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Je, fe Defendendo, &c. Againſt a Man's Goods, 
ſuch as Larceny and Robbery : Againſt his Habj- 
tation, as Burglary, Arſon or Houſe-burning ; and 
againſt publick Juſtice, as Breach of Priſon. Pira- 
cy, Robbery, or Murder upon the Sea, are Felo- 
nies puniſhable by the Civil Law; and likewiſe 
by Statute: And Felonies are faid to be of a pub- 
lick or private Nature; hurtful to the People in 
general, or to ſome particular Perſons, 1 Inſt. 391. 
3 Inſt. 15. 

Where Perſons are to undergo gent of Life 
and Member for any Crime, it is Felony, whether 
the Word Felony be mentioned or not. And of 
Felonies in general, there are two Sorts; one 
which for the firſt Offence is allowed Clergy, and 
another that is not; but Clergy is granted where 
it is not expreſly taken away by Statute: And by 
Statute, all Felons are to have Clergy, except 
for Murder, Burglary, Robbery, Horſe ſtealing, 
c. Rapes and ſtealing of Women, c. 1 Hawk. 
107. Staundf. P. C. 23 H. 8. c. 1. 1 Ed. 6. 4 
C5 P. & M. x 

If a perſon to whom Goods are delivered, on 
2 pretended Buying them, runs away with them, 
it is Felony ; and a Gueſt ſtealing Plate ſet before 
him at an Inn, c. *tis Felony; alſo Perſons who 
have the Charge of Things, may be guilty of Fe- 
lony: And the leaſt removing of a Thing, in 
common Attempts of Felony, is Felony, tho' it be 
not carried off, But Things muſt not be of a 
baſe Nature, or Feræ Nature, as Dogs, Deer, 
Hares, &c. tho? if theſe laſt are made tame, tis 
Felony to ſteal them; and ſo it is of Turkeys, 
Geeſe, Poultry, Fiſh in a Trunk or Pond, © c. if 
they are taken away. 3 Iuſt. 308, 209, 310» 
Ra) m. 275. | : 
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449 Ok Publick Offences. 


A married Woman cannot be guilty of Felony 
in ſtealing the Goods of her Husband ; but if ſhe 


deliver them to an Adulterer, and he receives 


them, it is Felony in him: And if a Feme Covert 
commits Felony againſt avy one in Company with 
her Husband, it ſhall be-preſumed to be done by 


his Command, and ſhe ſhall be excuſed ; tho” *ris 


otherwiſe where the Wife ſteals Goods alone. 3 


Aust. 310. + 1+ +> 


2, Larceny is a private Felony, againſt the Goods 


of a Man, in his Abſence ; and, in reſpect of the 


Thing ſtolen, is either great or ſmall : Grand Lar- 


ceny is a felonious Taking and Carrying away the 


perional Goods of another, above the Value of 
12 d. not from the Perſon, or by Night, in the 


Houſe of the Owner ; and Petit Larceny is when 


the Goods ſtolen do not exceed the Value of 124. 
H. P. C. 69. 


The Difference between Grand and petit Lar- 


ceny is only the Value of the Goods: And if 


two Perſons (teal Goods to the Value of 13 4. 
it is Grand Larceny in both; and in caſe one at 


different Times ſteals divers Parcels of Goods from 


the ſame Perſon, which together exceed the Va- 
lue of 12 d. they may be put together in one In- 
dictment, and the Offender found guilty of Grand 


Larceny; tho' this is very ſeldom done: But on 


the contrary, the Jury ſometimes, where it is an 
Oftender's firſt Oftence, &c. find it ſpecially, as 
they may, that the Goods are but 10 d. Value; 
ſo as to be only Petit Larceny, though the Offen- 
der be indicted for ſtealing Things of the Value of 


30 or 40. 3 Juſt. 109. H. P. C. 70. Hetl. 


Reb. 66. | 
To make the Crime of Larceny, there muſt be 
a felonious Taking, or an Intent of ſtealing the 
| Thing, 
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Ok Publick Offences.” 447 
Thing, when it comes firſt to the Hands of the 
Offender, at the very Time of the Receiving. 
If a Man hath Poſſeſſion of Goods once lawfully, 
though he aſterwards carry them away with an 
ill Intention, it is no Larceny: Where a Taylor 
imbezi!s Cloth delivered to him, to make a Suit 
of Clothes, &c. it is no Felony ; nor is it where a 
Servant goes away with his Maſter's Goods deli- 
vered to him, which is only a Breach of Truſt, 
by Reaſon of the Delivery; (but by Statute they 
are to be under 40 5. Value:) And if I lend a 
Man a Horſe to go to a certain Place, and he goes 
there, and then rides away with the Horſe, it is 
not Larceny. 3 Inſt. 107. Dalt. 367, 369. 5 Rep, 
13. H. P. C. 61. 

As in theſe Caſes, there is a lawful Poſſeſſion 
by the Delivery of the Goods, that extenuates 
the Offence: But if one intending to ſteal Goods, 
gets Poſſeſſion of them by Ejectment, Replevin, 
or other Proceſs at Law unduly obtained, by falſe 
Oath, Cc. it is a felonious Taking. And a Man 
may commit Larceny, by taking away his own 
Goods, in the Hands of another ; where the Own- 
er delivers Goods to a Carrier, and afterwards 
ſecretly ſteals them from him, with an Intent to 
charge him for them, &c. becauſe the Carrier had 
a ſpecial Property for a Time. 3 Inſt. 108, 64, 
110. Kel. 43, 44. Dalt. 373. 

All Felony includes in it Treſpaſs, fo that if 


the Party offending be guilty of no Treſpaſs in ta- 


king the Goods, he cannot be guilty of Felony 
or Larceny in carrying them away. 1 Hawk. 89. 
3. Felonies by Statutes, are very numerous: As 


_"embezilling Armour to the Value of 20 s. ac- 
' knowledging Bail in the Name of another; Bank - 


rupts not ſurrendring or not diſcovering their E- 
| ſtates 
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ſtares ; ſealing Bonds, Bills, Notes, &. Buggery 
with Man or Beaſt; Burning of Houſes, or Barns 
with Corn, &c. Deſtroying any Cattle; Break- 
ing into Shops to deſtroy Cloth in the Loom 
paying away Coin that is Counterfeit y acknow- 
ledging Deeds inrolled in the Name &f another; 
or a Fine in the Name of another Perſon; Forgery 
of Deeds, or any Bond, &c. alſo of Bank-Notes, 
Exchequer-Bills, Lottery-Orders, Stamps, &c. A 
Perſon helping another to Goods ſtollen for Re- 
ward, and not n en the Felon; malici- 
ouſly cutting Hop-binds on Poles; ſtealing of Hor- 
ſes ; Houſe-robbery in the Day-time, and taking 
to the Value of 5 s. nnlawful Hunting in Foreſts, 
Cc. armed and diſguiſed; acknowledging a Judg- 
ment in the Name of, another Perſon ; ſtealing 
Lead from Houſes, or Iron Bars or Rails fixed 


thereto or in Gardens; and ſtealing Linen from 


Whitening-Grounds of 10 5. Value; maiming any 
one maliciouſly, ſo as to diſable any-Limb, Cc. 
Perſons marrying a ſecond Husband or Wife, the 
firſt living; Imbezilling Munition, Naval Stores, 
Ordnance, &c. Pick-pockets taking above 12 d. 
from the Perſon clam & ſecrete; ſetting out or 
trading with Pirates; poiſoning a Perſon of Ma- 
lice; thoſe who receive, or relieve Prieſts and Je- 
ſuits knowingly ; who attempt to kill, or do ſtrike 
a Privy Counſellor in the Execution of his Office; 
Rapes of Women, and carnally knowing them 
under ten Years of Age; acknowledging of a Re- 


cognizance, or Recovery, in the Name of another; 


Rioters to the Number of Twelve, not diſperſing 
within an Hour after Proclamation ; Perſons aſ- 
ſaultivg others with Intent to rob on the High- 
way; Robbery of Churches, or Sacrilege ; Ser- 
vants purloining their Maſter's Goods to the me 
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flue of 40 5. Ships caſting away and deſtroying ; ..M 
Soldiers departing from their Colours without Li- 
cence; and Perſons inliſting themfelves Soldiers, 
or others procuring it to go beyond Sea, without 
Leave; Perſons receiving ſtollen Goods from Fe- * 
lons; cutting out the Tongue, Cc. of any Per- Fi 
ſon; wilfully or maliciouſly pulling down Turn- 
pikes ; Woollen Cloth ſtolen from Tenters, in the 
Night-time ; Women: ſtealing, having Lands or | 

Goods, or being Heirs apparent; Woods, Under- {3 
woods, maliciouſly burning, &c. All theſe are 1 
made Felony by many Statutes. See Abridym. Stat. | 6 

And by late Statutes, Perſons convicted of Fe- 1 
lony or Larceny, within the Benefit of Clergy, 140 
may be ordered by the Court by whom convic- * 
ed, to be tranſported to the Plantations for ſeven i 
Years, inſtead of being burnt in the Hand or 7 
whipped ; and for Felony excluded Clergy, the 
Offenders may be pardoned, and tranſported for 
fourteen Years. But if any Felon thus under 
Tranſportation ſhall return before the End of the 
Time limited, he ſhall ſuffer Death ; though the 
King may pardon the Tranſportation, &c. Stat. 
4 Geo. c. 11. 6 Geo. 1. c. 23. 

In Felony there are Acceſſaries before or after 
the Fact; before, where one adviſes, abets or pro- 
cures the Felony, but is abſent when done ; after, . 
when a, Man receives, relieves, aſſiſts, &c. know- 
ingly any one that hath committed Felony : And 
Perſons furniſhing others with Weapons ; finding 
a Felon a Horſe, for his Journey; or relieving 
him with Money, ViRuals, &c. will make them 
Acceſſary. Acteſſaries before the Fact, in Petit 
Treaſon, Murder, Robbery, -Burglary, &c. Cler- 
gy is taken away from, by Statute. 1 Iſt. 57, 
H. P. C. 218, 219. 23 H. 8. | 
| | Private 


444 Ok Publick Offences. 
Private Perſons may arreſt Felons ; and every 
Perſon is bound to aſſiſt an Officer to take them: 
But one ought not to be taken up upon Suſptcion 
of Felony, except there be probable Cauſe ſhewed 
for the Ground of it. If a Man be committed to 
Priſon for one Felony, the Juſtices of Gaol-Deli- 
very may try him for another for which he was 
not committed: And a Felon refuſing to plead, 
and put himſelf upon his Trial, ſhall be put to 
the Penance of Peine fort & dure, and be preſſed 
to Death; but if he ſtand mute by the Act of 
Cod, it ſhall be inquired of, &c. 2 Hawk. 75: 
1 Lill. Abr. 602, 603. - Stat, Meſtm. 1. c. 12. 2 
Inſt. 178. | 


_ Burglary is where a Man in the Night-time 
breaketh and entreth into the Houſe of another, 
to the Intent to commit Felony, whether the In- 
tention be executed or not. In its natural Signi- 
fication, it is nothing but the Robbing of a 
Houſe; but our Law reſtrains it to Robbing 
Houſes by Night, or breaking in with an Intent 
to rob, or do ſome other Felony: And the like 
Offence committed by Day is called Houſe-break- 
ing, to diſtinguiſh it from Burglary. 4 Rep. 39. 

It is an Offence excluded the Benefit of Clergy; 
but the Houſe muſt be a Manſion-Houſe, and the 
Out-Buildings, as Barns, Stables, Cc. adjoining to 
it, tis Burglary to break; tho' not a Barn, Cc. at 
a Diſtance: Where Part of a Houſe is divided 
from the reſt, with a Door of its own to the 
Street, it is Manſion; but a Chamber, wherein 
any Perſon lodges as an Inmate is not, in which 
if Burglary be committed, it muſt be laid in the 
Manſion-Houſe of him that let it. A Chamber 
in an Inn of Court is Manſion ; becauſe every 
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one there hath ſeveral Property. 4 Rep. 40. H. 
P. C. 82. Kel. 84. 3 Inſt. 65. ö 

There may be Borglary committed in a Man- 
ſion-Houſe, though ali the Family are abſent : And 
if a Man hath two Houſes, and lives ſometimes in 
one, and ſometimes in the other; and the Houſe 


he doth not inhabit is broken in the Night, it is 


1 If a Servant draws the Latch of his 
Maſter's Chamber, to rob, &c. tis a Breaking; 
and if he open a Window for a Thief to come in, 


it is Burglary in the Stranger, and Robbery in the 


Servant: If a Perſon do not break a Houſe, as if 
he be within and ſteal the Goods, and then open 
the Houſe on the Inſide, and go out with the 
Goods, this is Burglary: So where one comes 
down a Chimney to rob the Houſe," &c. Poph. 
52. 3 Inſt. 64. Kel. 682. H. P. C. 80. 

If Thieves pretend Buſineſs to get into a Houſe 
by Night, Cc. and thereupon the Owner opens 
his Door, and they enter and rob the Houſe, 


this will be Burglary. Where a Thief breaks the 


Glaſs of Windows; makes a Hole in the Wall; 
or unlocks any Door, &c. to rob, it is a Break- 
ing the Houſe: And not only ſetting a Foot over 
the T hreſhold, bat putting a Hand, Hook or 
Piſtol within the Window, .or Door, is an Ent 

to make it Burglary, Though if a Door, &c. 
be open, or a Hole made in the Wall before, and 
the Thief enters and ſteals, or draws out Goods, 

is is not Burglary by the Common Law. H. P. 

. 81, 82. Kel. 42, 62. 

Robbery in a Booth or Tent, in a Fair or 
Market, the Owner being within the ſame, is 
puniſhed as Burglary : And by Statute, taking 
away Goods from a Dwelling Houſe, any Perſon 
being therein ; or breaking any Shop, Warehouſe, 

&c. 
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446 Ot Publick Offences, 

&c. in the Day-time, and taking Goods of 5 75. 
Value, no Perſon being therein, is Burglary: Alſo 
ſuch ſtealing privately, tho there be no Breaking, 
in Night, or Day, is excluded Clergy, And a 
Reward of 40 J. is given, for apprehending a 
Burglar, and proſecuting him to Conviction, &c. 
Stat. 5 & 6 Ed. 6. 3 C4 @ 10 & 11 V. z. 
5 Ann. | 


Robbery is a felonious Taking away of Money 
or Goods, of any Value, from the Perſon of an- 
ther on the Highway, in a violent Manner, there- 
by putting him in Fear: And this Robbery on 
the Highway is Felony of Death, though the Sum 
taken is under Twelve-pence, or be but one 
Fenny. H. P. C. 73. 

Where any Thief bids the Party deliver his Mo- 
ney, Cc. either with or without Weapon drawn, 
and he gives it him; or a Perſon with Sword or 
Piſtol in his Hand demands my Money, and after- 
wards prays me to give him Alms, and I give it 
accordingly; or if a Thief compels one by Fear 
to ſwear that he will fetch him a Sum of Mo- 
ney, which he doth, and the Thief receives it : 
Theſe are a Taking, to make it Robbery. And 
ſo when a Thief takes the Purſe of a Perſon, 
which in a Fright he caſt into a Buſh; and where 
a Man endeavouring to eſcape from a Robber 
drops his Hat, &c. which the Highway-man takes 
up, it is a Taking from the Perſon: And in caſe 
a Thief cuts a Man's Pocket, whereby his Purſe 
falls to the Ground, if he takes up the ſame, 
though he lets it fall again, it is Robbery, 3 Inſt. 
60. Dalt. 363. H. P. C. 73. 
fa Robber having taken a Perſon's Purſe, finding 
little in it, delivers it back with all the Money to 

I | the 
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Of Publick Offences, 37 
the Party; *tis notwithſtanding a felonious Taking, 
becauſe he had it in his Poſſeſſion; and the Con- 
tinuance of his Poſſeſſion is not required by Law. 
A Perſon who hath aſſaulted me, drives my 
Cattle in my Preſence out of my Paſture ; or robs 
my Servant of my Money or other Things before 
my Face, he may be indicted as having taken ſuch 
Things from my Perſon ; for when a Servant is 
robbed, in the Sight of his Maſter, of his Ma- 
ſter's Goods, it is adjudged a Robbery of the 
Maſter, Not only the taking away a Horſe, 
which a Man is actually riding, is Robbery ; but 
if the Horſe be ſtanding by him, and taken 
againſt his Will, it is in Law a Taking from the 
Perſon ; and a Claim of Property, without Colour 
for it, will not excuſe it : But if one leaves his 
Horſe tied, and ſteps aſide; or if a Carrier follows 
his Horſes at a Diſtance, and they are taken away, 
this is not ſuch a Taking to be Robbery. 3 Inft. 
69. S. P. C. 27. Dalt. 364. Pult. 128. Siyles 
156. 

All that are in Company to commit a Rob- 
bery are Principals, and eſteemed to take away, 
though one only doth it, in reſpect to that En- 
couragement which they give one to another; 
and if one of the Gang rides from the reſt, and 
robs another Perſon not intended in the ſame 
Highway, withoyt their Knowledge and Conſent, 
out of their View, and returns to them after- 
wards, all are. guilty of the Robbery. He, who 
apprehends and proſecutes a Robber on the High- 
way to Conviction, ſhall receive of the Sheriſt of 
the County where the Robbery was done 40 l. 
(producing the Certificate of the Judge before 
whom the Offender was convicted) with his 
Horſe, Furniture, Arms, &c. And if any Perſon 
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out of Priſon, having committed any Robbery, 
diſcovers two. or more Robbers, ſo as they are 


convicted, he ſhall be intitled to a Pardon. Crompt. 


34. H. P. C. 72. Stat. 4 W. & M. c. 8. 

The Hundred where a Robbery is committed 
on the Highway is chargeable and anſwerable 
for it, if done in the Day- time of any Day, ex- 
cept Sunday; but Notice muſt be immediately 
given of it to ſome of the Inhabitants of the 
Village near the Place, to the Intent they may 
make Zu: and Cry, to apprehend the Robbers : 
And if any of the Robbers are taken within forty 


Days and convicted, the Hundred ſhall be excu- 


ſed; if not, the Party robbed is to make Oath 
before a Juſtice of Peace of the County, of the 
Time and Place of the Robbery, and of what 
he was robbed, and that he knew none of. the 
Robbers; and then in twenty Days he may bring 
his Action againſt the Hundred, by. Original 
Wriit, , Stat. 27 El 

Proceſs is co be ſerved on the High Conſtable 
of the Hundred, &c. and the Party robbed in 
twenty Days to give publick Notice in the Ga- 
⁊ette, deſcribing the Robber, and Circumſtances 
of the Robbery; and no Hundred ſhall be char- 


ged, if any of the Robbers are apprehended in 


forty Days after ſuch Notice given; alſo a Re- 
ward of 10 /, ſhall be paid by the Hundred for 
taking any, Robber on the Highway : This is by 
the late Act 8 Geo. 2. c. 16. 

Perſons who with offenſive Weapons aſſault, 
or in a. forcible Manner demand Money, @c. of 
any Perſon, with an Intent to commit Robbery, 
ſhall be guilty of Felony, and be Tranſported for 
ſeven Years, by the Statute 7 Geo. 2, c. 21. | 

To FRET | Rape 
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- Rape is an unlawful and carnal Knowledge of 
a Woman, by Force and againſt her Will: A 
Raviſhment of the Body, and violent Deflowering 
her; which is Felony by the Common and Sta- 
tute Law. There ' muſt be Penetration and E- 
miſſion; to make this Crime; otherwiſe an At - 
tempt to raviſh a Woman, though it be never 
ſo outragious, will be an Aſſault only. 1 Iuſt. 
122 £05 9 e 5 


Crime, that the Woman at laſt yielded to the 
Violence, and conſented either aſter the Fact or 
before, if ſuch her Conſent was forced by Fear 
of Death, or of Impriſonment; or that ſhe was 
a common Strumpet, for ſhe is ſtill under the Pro- 
tection of the Law, and may be forced: But it is 
ſaid by ſome to be Evidence of a Woman's Con- 
ſent, that ſhe was a common Whore. And it is a 
ſtrong Preſumption againſt a Woman, that ſhe 
made no Complaint in a reaſonable Time after 
the Fact; if ſhe conceals it for any long Time, 
it may argue a Conſent. 1 Inſt. 123. H. P. C. 17. 
i Hawk. 108. 3 Nelſ. Abr. 457 | 

It was formerly adjudged not to be Rape to 
force a Woman, who 'conceived at the Time; 
becauſe, if ſhe had not (conſented, ſhe could not 
conceive: Though this Opinion hath been ſince 
queſtioned, by Reaſon the previous Violence is 
no way extenuated by ſuch a ſubſequent Conſent. 
And it was a Queſtion before 18 Eliz. c. 7. 
Whether a Rape could be committed on a Child 


of the Age of fix or ſeven Years? By that Sta- 


tute whoſoever ſhall carnally know and abuſe 
any Woman Child under the Age of ten Years, 
he ſhall ſuffer as a Felon, without Benefit of Clet- 


Gg er; 


In Rapes, it is no Excuſe or Mitigation of the 
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gy; and here it is not material whether ſuch Child 
conſented, or were forced; hut it muſt be proved 
that the Offender entered her Body, Cc. 2 Inſt. 
190. 3 C. 332. Dalt. 393. nag 

Tho' a Woman raviſhed may proſecute, and be 
a Witneſs in her own Cauſs; yet a Woman's po- 
ſitive Oath of a Rape, without concurring Cir- 
cumſtances, is ſeldom credited: If a Man can 
prove himſelf, ro be in another Place, or in other 
Company, at the Time ſhe charges him with com- 
mitting the Fact, this will invalidate her Oath ; 
ſo if ſhe is wrong in the Deſcription of the Place 
where dane, or ſwears the Fact to be committed 
in ſuch Place, to which it was impoſſible the Man 
could have Acceſs at that Time; as if the Room 
was then locked up, and the Key in the keeping 
of another Perſon, Cc. yy 3. Rep. 37. Dalt. 107. 

The Aiders and Abettors in committing a Rape, 
may be indicted as principal Felons, Whether 
Men or Women: And there is an Appeal of Rape, 
which a Feme Covert, may bring without her 
Husband, If a Woman raviſhed afterwards con- 
ſents to it, her Husband if ſhe have any, or a 
Father, or next of Kin, there being no Husband, 
may proſecute this Appeal; alſo the Criminal in 
ſuch Caſe, may be attaigted at the Suit of the 
King: And if a Woman conſent after, ſhe is diſ- 
abled to challenge any Inheritance, Dower, Cc. 
Stat. 11 H. 4. c. 13. 6 R. 2. c. 6. 3 Iuſt. 30, 
1 00 255 * 


Sodomy, or Buggery, is a carnal Knowledge of 
the Body of Man or Bealts, againſt the Order of 
Nature: And it may be committed by Man with 
Man, which is the common Ctime; or by oo 
10 163955} JvINW 4 | Wit 
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with Woman; or a Man, or Woman, with a 
Beaſt, 3 Inſt. 5 8. 

This Sin againſt. God, Nature and Law, it is 
ſaid was in ancient Time puniſhed with Burn- 
ing; though others ſay with burying alive: But at 
this Day it is Felony excluded Clergy, and pu- 
niſhed as other Felonies. It is Felony both in the 
Agent, and Patient conſenting, unleſs the Perſon 
on whom committed be within the Age of Diſ- 
cretion ; and then 'tis Felony in the Agent only, 
not him: And he that doch the Act is not only 
a Principal, but thoſe that are preſent aiding and 
abetting him are Principals. 12 Rep,36. HI. P. C. 
177. 25 H. 8. c. 6. | 

Some kind of Penetration and Emiffion muſt be 
proved, in Acts of Sodomy, but any the leaſt 
Degree is ſufficient. For almoſt an Age paſt this 
Crime has been greatly practiſed: in this Kingdom; 
many Perſons having ſuffered the infamous Pu- 
niſhment of the Pillory, &c. for their criminal At- 
tempts to commit it; and in the twelfth Year of 
K. Geo. I, a great Number of theſe Wretches 
were convicted of the moſt abominable Practices, 
and three of them pur to Death. 


Forgery by the Common Law is a fraudulent 
making or altering. of a Deed or Writing, to the 
Prejudice of another Man's Right, whether it be 
Matter of Record, or any other Writing, Deed, 
or Will. 3 Inſt. 169. 

Where one makes a falſe Deed ; or if he make 
any fraudulent Alteration of a true Deed, in a 
material Part of it; if he alters a Bond, ©. for 
500 l. expreſſed in Figures, to 5000 J. by ad- 
ding a new Cypher, theſe are Forgery: So it is 
if a Man finding another's Name at the Bottom 

Gg 2 of 
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of a Letter, at a conſiderable Diſtance from the 
other Writing, cauſes the Letter to be cutoff, 
and a general Releaſe to be written above the 
Name, &c. And where one being directed to 
draw up a Will for a ſick Perſon, inſerts ſome 
Legacies therein falſely of his own Head ; or.if 
he omits a Bequeſt to a certain Perſon, which 
cauſes a material Alreration in the Limitation of 
an Eſtate to another; it will be Forgery by the 
Common Law. 1 Hawk. P. C. 182, 183, Noy 
118. Moor 760. | | 
A Perſon knowingly falſifies the Date of a ſe- 
cond Conveyance, which he had no Power to 
make, in order to deceive a Purchaſer, @c, he is 
ſaid to be guilty of Forgery: And if a Feoffment 
be made of Land, and Livery and Seiſin is not 
indorſed when the Deed is delivered, and after- 
wards, on ſelling the Land for a valuable Con- 
ſideration to another, Livery is indorſed upon the 
firſt Deed; this hath been adjudged Forgery both 
in the Feoffor and Feoftee, being done in Deceit 
of an honeſt Purchaſer. But there can be no For- 
gery, where none can be prejudiced by the Act 
but the Perſon doing it. 3 Inſt. 170. 1 Hawk. 
182. Moor 665. 1 Salk. 375. 
By Statute, if any Perſon ſhall falſely forge or 
make, or cauſe to be forged, or aſſent to the 
Forging of any Deed, or Writing ſealed, or Will, 
Cc. to the Intent that the Freehold and Inheri- 
tance of Lands may be defeated or charged, or 
the Title troubled, &c. or ſhall publiſh, or give 
ſuch forged Writing in Evidence as true, knowin 
of the Forgery; and ſhall be convicted Lure, 
by Action on this Statute, or by Bill, &c. he ſha!l 
pay double Coſts and Damages to the Party grie- 
ved, be ſet on the Pillory, and have 8 
ars 
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Ears cut off and his Noſtrils ſlit; and ſhall forfeit 
to the King the Iſſues and Profits of his Lands 
during Life, ſuffer perpetual Impriſonment, Cc. 
And if any one ſhall forge or falſely make any 
Leaſe for Years of Lands, or a Grant of an An- 
nuity, an Obligation, Acquittance, Releaſe, or 
other Diſcharge of any Debt or perſonal De- 
mand ; or publiſh, or give in Evidence the ſame 


knowingly, he ſhall pay to the Party injured dou- 


ble Coſts and Damages, ſtand in the Pillory, and 
loſe one of his Ears, and be impriſoned for a 


Year. And the ſecond Offence is Felony, with- 


out Benefit of Clergy. Stat. 5 Eliz. c. 14. 

The Forgery of a Deed of Gift of Chattels, 
is not within the Words of this Statute: And 
forging an Aſſignment of a Leaſe is not within 
the Act, beeauſe it doth not charge the Lands, 
but only transfers an Intereſt which was in Be- 
ing before. The King may pardon the Corpo- 
ral Puniſhment of this Oftence ; but the Plaintiff 
cannot releaſe it: If he releaſes the Judgment, 
c. it ſball only diſcharge the Coſts and Dama» 
ges; and the Judges ſhall proceed to Judgment 
upon the Reſidue of the Pains, and award Exe- 
cution on the ſame. But in a very extraordinary 
Caſe, a Forgery hath been compounded ; and the 
Defendant diſcharged on paying a Fine. 3 Lon. 
170. 5 Rep.50. 3 Salk. 172. An: 

Forging or Counterfeiting any Deed, Will, 
Bond, Note, Acquittance, &c. for Money, or 
Uttering or Publiſhing as true, knowing them to 
be falſe, is Felony (for every Offence) excluded 
Clergy : But the Attainder not to make Corrup- 
tion of Blood, &c. by Statute 2 Geo. 2 C. 25. | 


'© 84 Peiſuiq 
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Per jury is a Crime committed by wilful and falſe 
Swearing, in any judicial Proceedings, in what is 
material to the Iſſue or Cauſe in queſtion, by a Man's 
own Act, or the Subornation of others. 3 Iuſt. 194. 

To make an Offence Perjury, it muſt be wilful 
and deliberate, and not committed through Sur- 
prize, Inadvertency, or Miſtake of the Queſtion ; 
and the Depoſition is to be direct and abſolute, 
for nothing which the Party offers upon his Belief 
is aſſignable for Perjury: It muſt be falſe, in ex- 
preſs Words or Intention; and if one knows not 
What he ſwears, it is a falſe Oath in him, ſo that 
a Perſon may ſwear the Truth, and yet be per- 
jured. 3 Iuſt. 167, 266. 2 Roll. Abr. 77. 

Where an Oath is taken before a Perſon that 
hath no Authority to give it; or when a Court 
hath not Power to hold Plea of the Cauſe ; there 
Perjury cannot be committed; and if an Oath be 

iven by him who hath lawful Authority, if it 

e not in a judicial Proceeding, but in a private 
Affair, it is not puniſhable as Perjury. The for- 
ſwearing muſt be in ſomething material to the 
Iſſue; and therefore if what a Witneſs ſwears be 
not of any Conſequence in deciding the Cauſe, 
it may not be puniſhed as Perjury : But if a falſe 
Oath be given by a Man, attended with ſuch 
Circumſtances, that the Jury are thereby induced 
in the giving of a Verdict, he may be guilty of 
Perjury. 3 Inſt. 164. 4 Inſt. 278. 1 Roll. Alr. 
, 997 POS 4281 re tn yt WE MeOH 
A Perſon may be indicted at Common Law for 
a falle Affidavit taken before à Maſter in Chan- 
cery; but not on the Statute, becauſe this is not 
Perjury in a Matter relating to the Proof of what 
is in Iſſue: Perjury by the Common Law may be 
in an immatcrial Thing, in an Anſwer in Chan- 
cery ; 
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cery; but if one ſwear falſe to an Interrogatory, 
in a Thing not materially charged therein, it is 
not Perjury. The: Statute made againſt Perjury 
extends to no other Perſons than Witneſſes ; but 
Perſons perjuring themſelves in their Anſwers in 
Chancery, or in the Exchequer, or by ſwearing 
the Peace againſt another, & c. may be puniſhed 
for the Perjury or Subornation thereof at the 
Common Law; by Fine, Impriſopment, Pillory, 
Oc. 1 Bulſt. 3 22. Sid. 274. 3 Inft.166:. ' 

By the Statute, Perſons committing wilful and 
corrupt Perjury, in any Cauſe depending eoncern- 
ing Lands or Goods; Cc. in any of the Courts 
of Record, fhall forfeit 20 J. and be impriſoned 
ſix Months; and their Oath ſhall not be received 
in any Court of Record, until the Judgment is 
reverſed ; and if the Offenders have not Goods 
or Chattels to pay the Forfeiture, they ſhall: be fer 
on the Pillory in ſome Market-Place, and have 
both their Ears naited thereto: And for unlawful 
and corrupt Procuring and Suborning a Witnefs 
to give falſe Teſtimony in any Court of Record, 
c. the Offender ſhall forfeit 40 J. and if he be 
not worth that, he ſhall ſuffer fix Months Im- 
priſonment, and ſtand in the Pillory in ſome open 
Market near the Place where the Offence was 
committed; and ſhall not be received as a Wit- 
neſs, till ſuch Judgment be reverſed : But in caſe 
the Judgment is reverſed, the Party grieved ſhall 
recover Damages againſt the Proſecutor, in Action 
on the Caſe, &c. 5 Eliz. c. 9. 

It has been adjudged, that if a Man be convic- 
ted of Perjury at Common Law, a Pardon wil! 
reſtore the Party to his Teſtimony ; but not in a 
Conviction on the Statute, for there he muſt re- 
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verſe the Judgment before he can be reſtored, 
and Diſability is Part of the Judgment. Perjury, 
or Subornation, in Proceedings on an Indictment, 
is not within the Statute, which mentions only 
Suits, by Writ, Plaint, &'c. Though where a 
Witneſs for the King ſwears falſely, he may be 
indicted at the Common Law ; and it is not ma- 
terial whether the Oath were at all credited, or 


the Party be any way grieved by it, or not; as 


this is not a Proſecution grounded on the Damage 
of the Party, but on the Abuſe of Publick Juſtice. 
And if a Perſon procure: another to take a falſe 
Oath amounting to Perjury, but he doth not 
take it, though the Perſon who incited him is 
not guilty of Subornation of Perjury, he is pu- 
niſhable by Fine. 2 Salk. 513. 3 Juſt. 164. 3 
Leon. 230. eln | 

The Court, before whom any Perſon is con- 
victed of wilful Perjury, or Subornation, beſides 
the Puniſhment already inflicted by Law, ſhall or- 
der the Offender to be ſent to the Houſe of Cor- 
rection for ſeven Years, there to be kept to hard 
Labour, or to be Tranſported for the like Term 
as Felons, by Stat. 2 Geo. 2. c. 25. 


The 
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The Puniſhments and F orfeitures of Cri- 
minals, are as follow, viz. 


IF a Peer commit Treaſon he ſhall 
be only Beheaded, which is Part 
of the Judgment, and the King com- 
| monly pardons the reſt. The Judg- 
97a in all Caſes of High Treaſon, 
l except for counterfeiting the Coin) is 
that the Offender ſhall be drawn on a 
| Hurdle or Sledge to the Place of Ex- 
for High ecution, and there be hang'd by the 
Treaſon... Neck, to be cut down alive, his Pri- 
| vy Members cut off, his Bowels ript 
up, taken out and burnt before his 
Face, his Head ſevered from his Bo- 
dy, and his Body divided into four 
' Quarters, which are to be diſpoſe 
(of as the King ſhall think fit. | 
For Counterfeiting the Coin, the Of- 
FR fender is to bedrawn and hang'd; And 
In Petit AJ the Judgment in Petit Treaſon is for a 
Treaſon. | Man to be drawn and hang'd; and for 
(a Woman to be drawn and burnt. 
The Criminal for Treaſon ſhall 
forfeit all his Lands, Tenements and 
Hereditaments, which he had at the 
| Time of the Treaſon committed, or 
| afterwards, the Right of others ſa- 
Forfeiture, ved ; and all his Goods and Chattels 


Puniſhment 


ſhall be forfeited from the Time of the 
Conviction, Alfo his Blood ſball be 
corrupted, on Attainder, and his 
Children be incapable to Inherit to 
A him or any of his Anceſtors. 

| Puniſhment 
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For Murder, Felony and Larceny 
% | above 12 d. a Man or Woman is to 
Puniſhment | be hang'd by the Neck till Dead; 
of Aur- 4 and in extraordinary Caſes, where a 
der and | barbarous Murder is committed, the 
Felony. Body of the Offender is uſually 
hang'd in Chains. 
| In Caſe of Murder, Burglary, Rob- 
bery, and all Felonies for which Of- 
fenders ſhall ſuffer Death, they fhall 
| orfe all their Lands in Fee-ſimple, 
; and Goods and Chattels. The King 
Forfeiture, < ſhall have Goods of Felons, and Year, 
| Day and Waſte in their Lands; which 
| afterwards Eſcheat to the Lord of the 
Manor of whom held : For ſtanding 
mute in Caſes of Felony, Goods and 
| Chattels are forfeited, 
"a ard For Manſlaughter, where the Of- 
of Man- fender is admitted to his Clergy, he 
Is ſhall be burnt in the Hand. 
In Manſlaughter, Chancemedley, 
and Se Defendondo, an Offender for- 
mam. ſeits his Goods and Chattels; but in 
the two laſt he has à Pardon of 
Courſe. 
Here the Puniſhment is ; Whip- 


mnt 
of Petit Lar- ping, or Tranſporeativa for feven 
ceny, &c. (Years, Cc. 

=: And in Petit Larceny, Goods are 


Forfeiture. ny ſo alſo for Flight in Felo- 
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The Form of an Indictment, Trial and 
Judgment for Murder. | 


c HE Jurors preſent, for the Lord the King, 
I upon their Oath, That A. B. late of the 
City of IL. Carpenter, not having God before 
© his Eyes, but moved and ſeduced by the Infti- 
* gation of the Devil, the Day of, Cc. in the 
© Eighth Year of the Reign of our Sovereign 
Lord George the Second, King of Great Britain, 
Cc. at L. aforeſaid, that is to fay, in the Pariſh 
© of, Cc. in the Ward of F. with Force and 
© Arms, Cc. feloniouſly of his forethought Ma- 
* lice, in and upon one C. D. then and there 
© being in the Peace of God, and of the ſaid 
Lord the King, made an Aſſault; and the ſaid 
© A. B. a certain large Piſtol called, &c. of the 
Value of Ten Shillings, then and there charged 


© with Gunpowder, and one Leaden Bullet, which 


*- Piſtol the ſaid A. B. in his Right Hand then and 
* there had and held, in and upon the ſaid C. D. 
© then and there feloniouſly; voluntarily and of 
© hisforethought Malice did ſhoot off and diſcharge, 
and the ſaid 4, B. with the Leaden Bullet afore- 
« ſaid, from the Piſtol aforeſaid then and there 
« diſcharged and ſent out, the ſaid C. D. in and 
upon the left Part of the Body of bim the ſaid 
© C. D. near the left Pap of the ſaid C. D. then 
and there feloniouſly Muck; giving to the ſaid 
C. D. with the Leaden Bullet aforeſaid, from the 
« Piſtol aforeſaid then and there ſo ſent out, in and 
© upon the ſaid left Part of the Body of the ſaid 
C. D. near the ſaid left Pap of the ſaid C. D. one 
Mortal Wound of the Breadth of Half an Inch, 


* and 
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© and in Depth five Inches, of which Mortal 
© Wound, the ſaid C. D. at L. aforeſaid, in the 
* Pariſh and Ward aforeſaid inſtantly died ; and 
© fo the Jurors aforeſaid, upon their Oath afore- 
© f2id ſay, That the ſaid A. B. the ſaid C. D. at 
L. aforeſaid in the Pariſh and Ward aforeſaid, in 
© Manner and Form aforeſaid, feloniouſly, volun- 
© tarily and of his forethought Malice did kill and 
© murder, againſt the Peace of the ſaid Lord the 
King, his Crown and Dignity, Cc. 


And afterwards, that is to ſay, at the Gaol- 
© Delivery of the Lord the King at Newgate, 
* held for the City of I. aforeſaid, at Juſtice-Hali 
in the Old- Baily, in the Pariſh of St. Sepulcbres, 
in the Ward of F. without aforeſaid, the Day 
8 BY in the ſaid eighth Year of the Reign of our 
* {aid Sovereign Lord George the Second, c. be- 
* fore Sir J. V. Knight, Lord Mayor of the City 
© of I. aforeſaid, P. Lord H. Lord Chief Juſtice of 
* the Lord the King, Cc. Sir F. P. one of the Ju- 
* ſtices of the ſaid Lord the King, Cc. Sir J. B. 
© Knight, Sir T. G. &c. and J. U. one of the 
King's Serjeants at Law, and Deputy Recorder 
© of the City of I. aforeſaid, and other their Fel- 
* lows Juftices of the ſaid Lord the King, his 
* Gaol aforeſaid of the Priſoners in the ſame be- 
ing to deliver aſſigned: The ſaid 4. B. under 
the Cuſtody of, Cc. Sheriffs of the City of I. 
© aforeſaid, to the Bar aforeſaid brought, in his 
« proper Perſon came; and being asked, how of 
© the Felony and Murder aforeſaid he would ac- 
* quit himſelf, the ſaid A, B. ſaith, That he of 
© the Felony and Murder aforeſaid, in Form afore- 
* faid to him impoſed, or laid to his Charge, is 
Not Guilty, and therefore for Good and Ill puts 

* himſelf 


c 
c 
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himſelf upon the Country: Therefore immedi- 
ately cauſe a Jury thereof to come, & 


And the Jurors of the Jury aforeſaid, by the 
aforeſaid Sheriffs of the City of L. to this im- 
panelled, being called, that is to ſay, E. F. 
G. H. J. K. I. M. Ce. came; who to ſay the 
Truth of and upon the Premiſſes, impoſed to 


the laid A. B. choſen, tried and ſworn, ſay 


upon their Oath, that the ſaid A. B. is guilty of 
the Felony and Murder, in Form aforeſaid laid 
to his Charge, in Manner and Form as by the 
Indictment aforeſaid it is ſuppoſed ; and that he 
at the Time of the Felony and Murder afore- 
ſaid, in Form aforeſaid committed, or ever after 
had no Goods or Chattels, Lands or Tenements, 


to the Knowledge of the Jurors aforeſaid : Up- 
on which the ſaid 4. B. being ſpoken unto, if 


he had any Thing for himſelf to offer, or could 
fay, why the Court aforeſaid to Judgment and 
Execution of him for the Premiſſes ought not 


to proceed, and he ſaying nothing but what at 


firſt he had ſaid; upon this, then and there, it 


is conſidered, by the ſaid Juſtices, that the ſaid 


A. B. to the Gaol of Newgate aforeſaid, from 
whence he came, ſhall be ſent back, and thence 
be led unto the Place of Execution, and there 
be hanged until, & c. | 
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